
 

IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY 

COMMONWEALTH OF PENNSYLVANIA  
CRIMINAL DIVISION 

 
 
 

COMMONWEALTH OF PENNSYLVANIA 

 
   

 v. 
 

JESSICA D. TRUMP, 
 

 

  Defendant. 
 

 No.: C-48-CR-2739-2011  
 
 

 

PENNSYLVANIA RULE OF 
APPELLATE PROCEDURE 1925(a) STATEMENT 

 

AND NOW, this 5th day of July, 2012, the Court issues the following 

statement: 

Following a simultaneous jury/bench trial, conviction, sentencing, and 

denial of her timely post-trial and post-sentencing motions, on May 17, 

2012, Defendant Jessica D. Trump (“Trump”) filed and served upon this 

Court a timely Notice of Appeal to the Superior Court of Pennsylvania.  On 

June 8, 2012, pursuant to our request under Pa. R.A.P. 1925(b), we received 

Trump’s Concise Statement of Matters Complained of on Appeal.  For the 

reasons set forth below, we respectfully suggest that Trump’s appeal lacks 

merit.   
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I. Factual and Procedural Posture 

Trump was charged with a second offense Driving Under the Influence 

of Alcohol, General Impairment,1 (“DUI General Impairment”) and a second 

offense Driving Under the Influence of Alcohol, Highest Rate of Alcohol,2 

(“DUI BAC”).  The DUI General Impairment charge is an ungraded 

misdemeanor, punishable by a statutory maximum of not more than six 

months in prison.  75 Pa. C.S. § 3803(b)(1).  The DUI BAC charge is graded 

as a misdemeanor of the first degree, punishable by a statutory maximum of 

not more than five years in prison.  75 Pa. C.S. § 3803(b)(4). 

1. Pretrial Procedural History 

On October 28, 2011, this Court, by the Honorable Leonard N. Zito, 

the Administrative Judge for Criminal Matters, issued an Order assigning 

Trump’s matter to the Honorable Emil Giordano to dispose of all pre-trial 

motions, non-trial dispositions, and, if available, trial.  On November 23, 

2011, Trump filed an Omnibus Pretrial Motion, seeking to (1) suppress 

evidence, and (2) dismiss the charges pursuant to a Writ of Habeas Corpus.  

Omnibus Pretrial Motion, Commonwealth v. Trump, C-48-CR-2739-2011 

(C.P.Northampton, Nov. 23, 2011) [hereinafter “Omnibus Pretrial Motion”].  

On December 15, 2011, Judge Giordano presided over a hearing pertaining 

to Trump’s Omnibus Pretrial Motion.  See generally Transcript of 

                                                      
1 75 Pa. C.S. § 3802(a)(1). 
 
2 75 Pa. C.S. § 3802(c). 
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Proceedings, Commonwealth v. Trump, C-48-CR-2739-2011 

(C.P.Northampton, Dec. 15, 2011) [hereinafter “N.T., Dec. 15, 2011”].  In 

an Order of Court, dated January 9, 2012, Judge Giordano denied Trump’s 

petition for a Writ of Habeas Corpus seeking to dismiss the charge of DUI 

General Impairment.  Order, Commonwealth v. Trump, C-48-CR-2739-2011 

(C.P.Northampton, Jan. 9, 2012) [hereinafter “Jan. 9, 2012 Order”].  

However, Judge Giordano did not issue a decision regarding Trump’s Motion 

to Suppress or her petition for a Writ of Habeas Corpus seeking to dismiss 

the charge of DUI BAC.  See Jan. 9, 2012 Order.  On February 6, 2012, the 

Honorable Leonard N. Zito reassigned this matter to the Honorable Michael 

J. Koury, Jr. to preside over the trial. 

Prior to the commencement of trial, the Commonwealth moved for a 

simultaneous jury/bench trial, requesting that the jury determine whether 

Trump was guilty of the DUI BAC charge and the Court determine Trump’s 

guilt with respect to the DUI General Impairment charge.  Transcript of 

Proceedings at 8-9, Commonwealth v. Trump, C-48-CR-2739-2011 

(C.P.Northampton, Feb. 6, 2012) [hereinafter “N.T., Feb. 6, 2012”].  The 

Court granted the Commonwealth’s motion for a simultaneous jury/bench 

trial.  We presided over a simultaneous jury/bench trial from February 6, 

2012 through February 7, 2012.  Following the two-day trial, the jury 

acquitted Trump of DUI BAC and the Court found Trump guilty of DUI 

General Impairment. 
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2. Testimony Presented at Trial 

The following testimony was presented at trial. 

a. Officer John P. Lakits 

 On July 10, 2011, Officer John P. Lakits (“Lakits”) was on duty as a 

part-time police officer for the Borough of Freemansburg.  Transcript of 

Proceedings at 9-11, Commonwealth v. Trump, C-48-CR-2739-2011 

(C.P.Northampton, Feb. 7, 2012) [hereinafter “N.T., Feb. 7, 2012”].  As 

Lakits proceeded on Madison Street at approximately 2:30 a.m., he 

observed another vehicle (the “Vehicle”) driving in the opposite direction.  

Id. at 11, 23.  As the Vehicle passed him, he heard someone scream loudly 

from inside the Vehicle.  Id. at 11.  Because he was uncertain whether 

someone was in distress or there was a problem, Lakits turned his police car 

around in order to stop the Vehicle.  Id.  He testified that when he first 

observed the Vehicle, there were numerous occupants, but he could not 

determine who was driving.  Id. at 12.     

 Lakits arrived behind the Vehicle, three blocks from where he first 

observed it.  Id. at 25.  Approximately twenty to thirty seconds elapsed from 

the time Lakits first saw the Vehicle to the time he finally arrived to its 

location.  Id. at 12.  Lakits stated that he lost sight of the Vehicle for only a 

few seconds from the time he first heard the scream until he arrived where 

the Vehicle ultimately was parked.  Id. at 23.   
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 The street where the Vehicle was parked had one parking lane on the 

right-hand side, but no parking lane on the left.  Id.  As he pulled behind the 

Vehicle, Lakits observed that it was double-parked, blocking “the whole 

street.”  Id. at 12, 23.  After parking directly behind the Vehicle, Lakits did 

not see any occupants outside the Vehicle and observed that its doors 

“definitely all were closed.”  Id. at 13.  When Lakits activated his lights, he 

observed Trump exit from the driver’s door of the Vehicle, and she started 

“screaming, yelling that she was not driving, and she was crying.”  Id.  At 

that point, Lakits instructed Trump to reenter the Vehicle so he could 

continue his investigation.  Id.  In addition, Lakits observed in the Vehicle 

two other occupants, who appeared to be intoxicated.  Id. at 14-15.  The 

Vehicle, a 2009 Saturn, was registered to Jessy Norwillo (“Norwillo”), one of 

the occupants.  Id. at 12, 25.   

 While Lakits was speaking with Trump and inspecting the Vehicle, he 

noticed that Trump appeared to be very intoxicated and had a strong odor of 

alcohol emanating from her person and her breath.  Id. at 12, 42.  Her eyes 

were bloodshot and she was unsteady on her feet as she exited the Vehicle.  

Id. at 12.  Lakits testified that she staggered and was unable to walk at a 

steady pace.  Id. at 42.  In addition, Trump was yelling and screaming and 

appeared very agitated.  Id. at 44.  However, Trump never tripped or fell, 

and did not have to brace herself on the Vehicle.  Id. at 43.  Moreover, 

Trump never asked Lakits to repeat any questions, nor was she slow to 
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respond to any questions.  Id. at 43-44.  From his observations of Trump at 

the time of the stop, Lakits opined that Trump was intoxicated and was 

unable to safely operate the Vehicle.  Id. at 14-16.  In addition, Lakits noted 

that the other occupants in the Vehicle also appeared to be intoxicated.  Id. 

at 15.   

 Lakits observed that the keys to the Vehicle were in the ignition, the 

engine was running, the radio was playing and the Vehicle’s lights were on.  

Id.  Lakits stated that he overheard one of the occupants say that he, not 

Trump, was driving the Vehicle, but Lakits reaffirmed that he saw Trump 

behind the wheel of the Vehicle.  Id. at 26.  Lakits explained that although 

he could not definitively state that Trump was the driver when the Vehicle 

initially passed him, when he pulled up to the Vehicle, Trump “definitely was 

behind the wheel in physical control of the car.”  Id. at 16.  Lakits believed 

that Trump was the driver of the Vehicle because she was behind the wheel 

and there was not enough time to change drivers from when he first 

observed the Vehicle to when he parked behind it.  Id. at 27.  In addition, 

other than Trump, Lakits did not see any passengers either enter or exit the 

Vehicle.  Id. at 28. 

 Thereafter, Lakits arrested Trump.  Id. at 17.  While in custody, Lakits 

administered a preliminary breath test to Trump, which indicated the 

presence of alcohol.  Id. at 17-18.  Lakits then transported Trump to the 

Bethlehem DUI Center.  Id. at 18. 
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 Lakits testified that he only needs eyeglasses for reading, but 

nonetheless wears them at all times and was wearing his glasses at the time 

of Trump’s stop and arrest.  Id. at 20-21.  Lakits admits that without his 

glasses he has difficultly reading, but his distance vision is 20-20.  Id. at 21.  

Additionally, Lakits has one eye that is slightly light sensitive because it was 

scratched by a dog and the muscle does not work properly.  Id. at 20.  

However, he stated that this injury does not affect his distance vision.  Id. at 

20-21.  

b. Officer Robert Wieder 

 Officer Robert Wieder (“Wieder”) is a police officer with the 

Freemansburg Police Department.  Id. at 46.  He has been an officer for 

seven years, during which he has conducted several DUI investigations and 

arrests.  Id. at 47.  As a result, he is able to opine as to whether someone is 

intoxicated.  Id. 

 Because Trump was causing a disturbance, Lakits called for another 

police officer’s assistance.  Id. at 15.  Wieder was on duty on July 10, 2011 

when he received a call from Lakits at approximately 2:30 a.m., requesting 

assistance.  Id.  Wieder’s role was to watch the individuals and ensure 

Lakits’ safety as Lakits ascertained Trump’s condition.  Id. at 48.  Wieder 

explained that the Vehicle was parked on Madison Street, which had no 

parking lane.  Id. at 58-59.  The Vehicle was the only car parked in that 
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area, excluding the two police cars.  Id. at 59.  In addition, the Vehicle was 

parked four or five feet away from the curb.  Id. 

 Wieder testified that when he arrived on the scene, he observed one 

male in the Vehicle, two males outside the Vehicle, and Trump sitting on the 

curb.  Id. at 53.  Wieder observed one of the individuals enter a nearby 

residence.  Id. at 54.  When he approached the scene, Wieder observed 

Trump sitting on the curb, agitated and yelling that she was not driving the 

Vehicle.  Id. at 47-48.  Wieder observed Trump and noted that she was 

extremely agitated, talkative, and continued to scream that she was not 

driving.  Id.  When Lakits arrested Trump, one of the males present at the 

scene insisted that he, not Trump, was driving the Vehicle.  Id. at 49.   

c. Officer Timothy Cooper 

 Officer Timothy Cooper (“Cooper”) has been a full-time police officer 

with the City of Bethlehem for eleven years and also works at the Bethlehem 

DUI Center.  Id. at 67.  When an individual is arrested for driving under the 

influence in Northampton County, he or she is processed at either the Easton 

or Bethlehem DUI Center.  Id.  The individual provides a blood sample and is 

given a series of standard field sobriety tests.  Id.  Finally, the individual is 

Mirandized and interviewed.  Id. 

 Cooper stated that, when asked her name, address, telephone 

number, and other questions, Trump gave quick and correct responses.  Id. 
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at 87.  In addition, Trump indicated several times to Cooper that she was 

not driving, but rather was a passenger in the Vehicle.  Id.   

 The standard field sobriety tests administered to Trump were the 

“Walk and Turn” test and “One Legged Stand” test.  Id. at 73.  In her Walk 

and Turn test, Trump exhibited three out of eight clues.  Id. at 74.  In her 

One Legged Stand test, Trump exhibited three out of four clues.  Id. at 75.  

Cooper agreed that field sobriety tests are not appropriate for all individuals, 

including those with certain foot injuries.  Id. at 89.  Although Trump 

indicated to Cooper that she had a foot injury, he never inquired as to the 

severity of the injury.  Id. 

 Cooper prepared a Northampton County DUI Processing Report, which 

noted that Trump had a moderate odor of alcohol emanating from her 

breath, and had bloodshot, red, and glassy eyes.  Id. at 72-73.  In addition, 

Cooper opined that Trump was under a moderate effect of alcohol and that 

she was incapable of safely driving a vehicle at the time of processing.  Id.   

d. Jessica Trump 

 On July 10, 2011, Trump went to Norwillo’s house and met with 

Norwillo, Andrew Polly (“Polly”) and Brad Wilcox (“Wilcox”).  Id. at 99.  The 

four individuals then drove to Starters Riverport in Bethlehem, Pennsylvania, 

to celebrate Norwillo’s birthday.  Id.  Wilcox was the designated driver for 

the evening and drove the four individuals to Starters in Norwillo’s vehicle.  

Id. at 100.  Trump at no point was supposed to be the person driving the 
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group.  Id. at 100.  Trump had her first drink at approximately 11:30 p.m., 

which was when they arrived at Starters.  Id.  At Starters, Trump had “a 

couple of mixed drinks and a shot and one beer.”  Id.  Trump testified that 

while at Starters she saw Wilcox drink two beers over a span of three hours.  

Id. at 101. 

 The four individuals left Starters around 2:00 a.m.  Id.  When they left 

Starters, Wilcox was driving, Trump was seated in the back right passenger’s 

seat, Norwillo was in the front passenger’s seat and Polly was in the back left 

seat behind the driver.  Id. at 101-02.  After leaving Starters, they stopped 

at Wawa on Stefko Boulevard to purchase some food and drinks.  Id. at 102.  

After the group left Wawa, the seating arrangements remained as they were 

when the group left Starters.  Id.  The food purchased from Wawa was 

placed at Norwillo’s feet in front of the front passenger’s seat.  Id.  The 

group then traveled from Wawa to Wilcox’s house in Freemansburg.  Id. at 

103.  Trump and the other three individuals intended to stay at Wilcox’s 

house for the night.  Id. at 104-05.   

 The Vehicle was double-parked next to a car parked in the parking 

lane to the right.  Id. at 104.  Because there was little space for Trump to 

open the door and exit the Vehicle on the passenger’s side due to the parked 

car, she “squeezed out of the back passenger[’s] seat” door and met Wilcox 

at the back of the Vehicle to wait for a car to pass.  Id. at 104.   After the 

car passed, Wilcox went to unlock his house and Trump walked to the 
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driver’s door on the opposite side of the Vehicle to retrieve the food bags 

from Norwillo.  Id. at 105.  Only a minute or two passed between the time 

Wilcox stopped the Vehicle and when Trump retrieved the food.  Id.  When 

she retrieved the food bags, only the upper half of her body was in the 

Vehicle.3  Id.  Trump’s legs were outside of the Vehicle.  Id.  At no point did 

Trump close the driver’s door behind her.  Id. at 106.   

  When Trump entered the driver’s side, Lakits had not yet arrived.4  

Id. at 105.  Trump never saw a police officer prior to arriving at Wilcox’s 

house.  Id. at 103.  However, Lakits arrived before Trump received the food 

bags from Norwillo.  Id. at 106.  Trump immediately exited the driver’s side 

door of the Vehicle when she observed the emergency lights, walked across 

the street and sat down on the curb.  Id. at 106-07.  Moreover, Trump 

admits that at the time Lakits approached the Vehicle, the radio was on, the 

engine was running, and the windows of the Vehicle were down.  Id. at 109.  

When Lakits exited his car, Norwillo and Polly remained in the Vehicle, and 

Wilcox returned from unlocking his house in order to properly park the 

Vehicle.  Id. at 107-08. 

 Trump informed Lakits that she was not driving the Vehicle and that 

Wilcox was driving.  Id. at 108-09.  Trump testified that she never engaged 
                                                      
3 In the Pre-Sentence Investigation, Trump stated that she “sat side-saddled in the 

driver’s seat with the door open” as she attempted to retrieve the food bag from 
the passenger side floor.  This contradicts her testimony at trial.  See PSI at 2-3. 
 
4 In the Pre-Sentence Investigation, Trump explained that she and Wilcox were 
having a conversation outside of the Vehicle when she saw the police car drive by 

the Vehicle.  This contradicts her trial testimony.  See PSI at 2. 
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the emergency brake in the Vehicle, did not put the Vehicle in gear, did not 

turn the lights on or off, did not turn the radio on or off, did not turn the key 

in the ignition to on or off, did not touch the gear shift, and never had any 

intention to drive the Vehicle.  Id. at 112-13. 

 On cross-examination, Trump acknowledged that she has known 

Norwillo for ten years, Wilcox for five years, Polly for seven years, and has a 

social relationship with all three individuals.  Id. at 114.  Trump intended to 

stay at Wilcox’s house for the evening, but did not pack an overnight bag 

because she planned to borrow sleeping clothes from Wilcox.  Id. at 116-17.  

When asked by the Commonwealth why Norwillo did not pass the food bags 

directly behind him to Trump, Trump responded that she intended to directly 

follow Wilcox and not bring the food into the house.  Id. at 118.  In addition, 

Trump stated that because there was another car parked directly to the right 

of the Vehicle, it would have been difficult to retrieve the food bags from 

Norwillo on the passenger’s side.  Id. at 119. 

 When asked why Wilcox chose to double-park rather than find a 

proper parking space so all four individuals could exit the Vehicle together, 

Trump explained that because there was no parking on the side of the street 

it was easier for Wilcox to double-park and exit the Vehicle to open his 

house with the Vehicle running.  Id. at 119-20.  In addition, Trump stated 

that she was supposed to be the only individual to exit the Vehicle while it 



 
 

Page 13 of 77 

was double-parked and wait in the house for Wilcox to properly park.5  Id. at 

120.  Norwillo and Polly were to remain in the Vehicle while Wilcox found a 

proper parking space.  Id. 

e. Jessy Norwillo 

 Norwillo testified that on July 10, 2011 he went with Trump, Wilcox 

and Polly to Starters to celebrate his birthday.  Id. at 123-24.  The four 

individuals traveled in Norwillo’s 2009 Silver Saturn.  Id. at 124.  While at 

Starters, Norwillo, Trump, Polly and Wilcox all drank beer.  Id. at 125.  

However, Wilcox only had one or two beers because he was the designated 

driver.  Id. at 125-26.  Norwillo normally does not allow others to drive his 

Vehicle.  Id. at 126.  Further, he would not have allowed Trump to drive his 

Vehicle because he does not allow people who drink alcohol to drive it.  Id. 

 When the group left Starters, Wilcox drove, Norwillo was in the front 

passenger’s seat, Trump was in the back right passenger’s seat, and Polly 

sat in the back left passenger’s seat.  Id. at 127.  The group then went to 

Wawa and purchased hoagies, drinks, chips and other items.  Id.  Norwillo 

had the bags of food from Wawa at his feet when the group drove to 

Wilcox’s house, where they all intended to sleep.  Id. at 127-28. 

 Norwillo first noticed the police when Lakits’ car drove passed the 

Vehicle when it was double-parked.  Id. at 130.  When the police car first 

                                                      
5 In the Pre-Sentence Investigation, Trump explained that when they arrived at 

Wilcox’s house, Wilcox double-parked in order to drop-off his passengers, i.e., more 
than one passenger, and unload the food.  This contradicts Trump’s testimony at 

trial.  See PSI at 2. 
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passed the group, Wilcox was exiting the Vehicle.  Id. at 131.  After the 

police car passed, Wilcox went to unlock his house and Trump then exited 

the Vehicle to retrieve the food bags from Norwillo.  Id.  Norwillo could not 

take the food out of the Vehicle himself because he could not open the door 

due to a car parked directly to the right of the Vehicle.  Id. at 131-32.  

However, despite the car parked directly to the right, Trump was able to exit 

from the right side of the Vehicle.  Id. at 132.   

 Norwillo began to pass the food bags to Trump when the police car 

emergency lights turned on.  Id.  When the police car emergency lights 

turned on, Trump stood up and stated that she was not driving the Vehicle.  

Id.  Norwillo testified that Trump’s entire body was never in the driver’s seat.  

Id.  In addition, the driver’s door was never closed.  Id. at 133.  Norwillo 

explained that Trump reached into the Vehicle for the food bags, with her 

feet on the ground.  Id. 

 When Norwillo observed that Lakits was about to arrest Trump, he 

crawled across the front seat and exited the Vehicle through the driver’s 

side.  Id.  He then informed Lakits that Trump was not driving.  Id.  Wilcox 

returned and told Lakits that he had driven the Vehicle.  Id. at 133-34. 

 On cross-examination, Norwillo testified that he never saw Trump 

drink any shots at Starters, but rather only drank beer.  Id. at 138-39.  In 

addition, even though Norwillo was intoxicated, he believed that his 

perception was not affected by the consumption of alcohol.  Id. at 140-41. 
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 The Commonwealth confronted Norwillo with the testimony he gave 

during Trump’s preliminary hearing during which he testified that Polly, not 

Wilcox, drove to Starters.  Id. at 141.  At trial, Norwillo stated that Polly 

does not have a driver’s license and that he did not recall testifying at the 

preliminary hearing that Polly was the driver.  Id.  In addition, the 

Commonwealth confronted Norwillo with his preliminary hearing testimony 

that Trump was seated behind Wilcox, i.e., she sat in the back left 

passenger’s seat.  Id. at 142.  However, at trial, Norwillo testified that 

Trump sat behind him in the back right passenger’s seat.  Id. at 143.  

Moreover, at the preliminary hearing, Norwillo testified that he exited the 

Vehicle from the passenger’s side without any assistance.  Id. at 144.  

However, at trial, Norwillo stated that he exited the Vehicle from the driver’s 

side by crawling across the seat.  Id. at 143. 

f. Andrew Polly 

 Polly testified that he went with Trump, Norwillo and Wilcox to 

Starters.  Id. at 156.  The group took Norwillo’s Vehicle, but Polly did not 

remember who drove to Starters.  Id.  However, Polly testified that Wilcox 

was the designated driver for the evening.  Id.  While at Starters, Polly, 

Trump and Norwillo all drank alcoholic beverages.  Id. at 157.  Polly was 

unsure if Wilcox consumed any alcohol because they separated while at 

Starters.  Id.  Nonetheless, he believed that Wilcox drank a few alcoholic 

drinks.  Id. 
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 When leaving Starters, Polly sat behind the driver’s seat in the back of 

the Vehicle, Trump was beside him in the back right passenger’s seat, 

Norwillo sat in the front passenger’s seat and Wilcox drove.  Id. at 158.  

After leaving Starters, the group went to Wawa to purchase food and drinks.  

Id. at 158-59.  The food bags were placed in front of the front passenger’s 

seat and two bags were put on the back seat.  Id. at 159.  No one changed 

seat positions when leaving Wawa.  Id.   

 The group then stopped outside of Wilcox’s house.  Id. at 160.  There 

were cars parked to the right side of the Vehicle, but none on the left side.  

Id.  Wilcox then exited the Vehicle to unlock his house.  Id. at 161.  Trump 

also exited the Vehicle from the back right passenger’s door, and walked 

around the Vehicle to the driver’s side.  Id.  Polly was still inside the Vehicle 

when he first noticed Lakits turn his car around and then activate the 

emergency lights.  Id. at 161-62.  At that point, Trump was out of the car 

but was reaching inside in order to retrieve something.  Id.  Polly testified 

that Trump was not driving and never attempted to put the Vehicle in 

motion.  Id. 

 Polly explained that his intoxication impaired his ability to recall the 

events of the evening, but did not impair his memory that Trump was not 

the driver.  Id. at 164.  Polly testified that in 2003, he pleaded guilty to a 

charge of criminal conspiracy to commit theft by unlawful taking, a crimen 

falsi offense.  Id. at 166.  On cross-examination, Polly admitted that since 
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Trump’s arrest, he has spoken with Trump and the other witnesses 

regarding the events of July 10, 2011.  Id. at 167. 

g. Stipulations 

 At the conclusion of the testimony, the Commonwealth and Trump 

stipulated that her blood alcohol content was 0.18% at the time her blood 

was drawn at the Bethlehem DUI Center.  Id. at 243. 

3. Post-Trial Procedural History 

 Following her acquittal by the jury on the charge of DUI BAC and her 

conviction for the charge of DUI General Impairment by the Court, on April 

4, 2012, Trump presented an oral post-trial motion (“Post-Trial Motion”) 

arguing that: (1) there was insufficient evidence to sustain a conviction of 

DUI General Impairment; and (2) pursuant to Commonwealth v. States, 

infra, the Court was estopped from finding her guilty of DUI General 

Impairment.  Transcript of Proceedings at 2, Commonwealth v. Trump, C-

48-CR-2739-2011 (C.P.Northampton, Apr. 4, 2012) [hereinafter “N.T., Apr. 

4, 2012”].  This Court, by the undersigned, denied her Post-Trial Motion on 

that same day and sentenced Trump to serve a term of imprisonment for a 

minimum period of five days to a maximum period of six months, as well as 

fines and costs.  Id. at 50.  On April 16, 2012, Trump filed a post-sentence 

motion (“Post-Sentence Motion”), arguing that: (1) the Court was 

collaterally estopped from finding her guilty of DUI General Impairment 

because the jury acquitted her of the DUI BAC charge; (2) there was 
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insufficient evidence to sustain a conviction for the charge of DUI General 

Impairment; and (3) the verdict was against the weight of the evidence.  

See generally Post-Sentence Motion, Commonwealth v. Trump, C-48-CR-

2739-2011 (C.P.Northampton, Apr. 16, 2012) [hereinafter “Post-Sentence 

Motion”].  In an Order of Court, dated April 17, 2012, this Court denied 

Trump’s Post-Sentence Motion.  Thereafter, on May 17, 2012, Trump filed 

and served upon this Court a timely Notice of Appeal to the Superior Court 

of Pennsylvania.  

II. Discussion 

 Trump filed the instant appeal, asserting that we erred as a matter of 

law or abused our discretion, stating: 

1. The trial court erred as a matter of law in denying 
Defendant’s pretrial Motion to Quash as the Commonwealth 

failed to establish a prima facie case against the defendant.  
There was insufficient evidence to sustain the charges of driving 

under the influence because the Commonwealth could not prove 
as a matter of law that the defendant was driving, operating or 

in actual physical control of the vehicle prior to her arrest. 
 

 2. The trial court erred as a matter of law in denying 

Defendant’s pretrial Motion to Suppress.  Officer Lakitz [sic] 
lacked the requisite reasonable suspicion necessary to effectuate 

a legal stop of the vehicle, such that the Defendant’s rights 
under the U.S. and Pennsylvania Constitutions were violated and 

any and all evidence obtained through this illegal stop and 
seizure should have been suppressed under the Exclusionary 

Rule.  The Defendant’s arrest occurred without a valid warrant, 
without probable cause or reasonable suspicion, and without 

grounds to conclude that the Defendant or the vehicle in which 
she was travelling were in violation of the Motor Vehicle Code or 

the criminal statutes of this Commonwealth. 
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3. The trial court erred as a matter of law in holding a joint 

bench/jury trial.  The charges of Driving Under the Influence: 
Highest Rate and Driving Under the Influence: Incapable of Safe 

Driving are cognate offenses and should have been tried 
together by the jury.  The trial court bifurcated the trial of its 

own accord, without motion from either the Commonwealth or 
the Defendant, contrary to the laws of the Commonwealth of 

Pennsylvania. 
 

4. The trial court erred as a matter of law in finding the 
defendant guilty of DUI: Incapable of Safe Driving.  Because the 

parties stipulated to a BAC of .18 within two hours of defendant’s 
arrest, the only issue before the jury was whether the defendant 

drove, operated or was in actual physical control of the 
movement of a vehicle.  This issue was necessarily determined 

by the jury’s verdict of acquittal.  The trial court was therefore 

estopped under the principle of collateral estoppel from making a 
contrary finding on this issue.  While inconsistent verdicts are 

permissible in Pennsylvania, collateral estoppel applies whenever 
a verdict establishes a factual finding in a defendant’s favor. 

 
5. The trial court erred as a matter of law in finding the 

defendant guilty of DUI – General Impairment as there is 
insufficient evidence to sustain the charge.  The Commonwealth 

failed to prove that the defendant was the driver of the vehicle 
beyond a reasonable doubt.  Even viewed in the light most 

favorable to the Commonwealth, the testimony of Officer Lakitz 
[sic] was insufficient to sustain the charge of DUI.  No other 

evidence exists to support a finding that the defendant drove, 
operated or exerted actual physical control over the vehicle on 

the night of her arrest, and the testimony of Officer Lakitz [sic] 

is inconclusive at best.  The evidence supporting the guilty 
verdict was so weak and inconclusive that a jury or reasonable 

persons would not have been satisfied as to the accused’s guilt, 
as evidence by the fact that the defendant was found not guilty 

by the jury on a cognate offense.  This Honorable Court erred as 
a matter of law in finding the defendant guilty of DUI: Incapable 

of Safe Driving as the evidence is legally insufficient to support 
this finding. 

 
6. The trial court’s verdict of guilty is contrary to the evidence 

and the law.  The verdict is contrary to the weight of the 
evidence because the evidence raised a reasonable doubt as to 

defendant’s guilt of the charge.  The trial court ignored credibility 
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evidence from the defendant and witnesses that the defendant 

was not the driver of the vehicle.  Officer Lakitz [sic] himself 
testified that he could not be certain that the defendant was the 

driver of the vehicle.  The probative force of the evidence did not 
support the trial court’s verdict of guilty. 

 
Concise Statement of Matters Complained of on Appeal at ¶¶ 1-6, 

Commonwealth v. Trump, CP-48-CR-2739-2011 (C.P.Northampton, Jun. 8, 

2012) [hereinafter “Concise Statement of Matters Complained of on 

Appeal”].  For the reasons set forth below, we respectfully suggest that 

Trump’s appeal lacks merit. 

A. Collateral Estoppel 

 Trump was charged with a second offense DUI General Impairment6 

and a second offense DUI BAC.7  The DUI General Impairment is an 

ungraded misdemeanor, punishable by a statutory maximum of not more 

than six months in prison.  75 Pa. C.S. § 3803(b)(1).  The DUI BAC is 

graded as a misdemeanor of the first degree, punishable by a statutory 

maximum of not more than five years in prison.  75 Pa. C.S. § 3803(b)(4).  

Trump alleges that we erred as a matter of law in holding a simultaneous 

jury/bench trial because the two crimes are cognate offenses.  Trump 

maintains that we were collaterally estopped from finding her guilty of DUI 

General Impairment because the jury found her not guilty of DUI BAC.  For 

the reasons set forth below, we disagree.   

                                                      
6 75 Pa. C.S. § 3802(a)(1). 

 
7 75 Pa. C.S. § 3802(c). 
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 Initially, we note that Trump alleges that “[t]he trial court bifurcated 

the trial of its own accord, without motion from either the Commonwealth or 

the Defendant, contrary to the laws of the Commonwealth of Pennsylvania.”  

Concise Statement of Matters Complained of on Appeal at ¶ 3.  This 

allegation is inaccurate and a blatant misrepresentation of the record.  It 

was clearly the Commonwealth that sought to have the charge of DUI BAC 

decided by the jury and the charge of DUI General Impairment determined 

by the Court.  N.T., Feb. 6, 2012 at 8-9.  The Court did not seek such an 

action “of its own accord” as Trump contends.  Concise Statement of Matters 

Complained of on Appeal at ¶ 3.  Rather, the Commonwealth presented an 

oral motion to the Court seeking to have the jury decide the DUI BAC charge 

and the Court determine the DUI General Impairment charge, stating: 

MR. LUPACKINO: Yes, Judge.  And just as a matter of the first 
charge, the driving after imbibing alcohol, general impairment, 

it’s an ungraded misdemeanor punishable by a maximum of up 
to 6 months.  That would be an issue before Your Honor.  That 

would not go out to the jury. 
 

 THE COURT: Do you agree on that, Mr. Jenkins? 

 
 MR. JENKINS: No. 

  
 THE COURT: Why not? 

 
MR. JENKINS: Well, I mean, my understanding is, even if it’s 

an ungraded misdemeanor, it’s not a summary trial.  It’s their 
job to decide the misdemeanor, not - - in other words, if they 

find the defendant guilty of DUI, general impairment, versus the 
blood alcohol level itself, there’s no difference. 

 
THE COURT: Okay, the last trial we had with you we sent 

both to the jury, correct? 
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MR.  LUPACKINO: The last trial we had, Judge, was a third 
offense DUI.  The ungraded - - the driving under the DUI, 

general impairment, was an M-2 punishable by a maximum of 10 
years, entitled to a jury trial.  This is a second offense general 

impairment - - 
 

THE COURT: No, I understand.  Under the statute she’s not 
entitled to a jury trial under that charge. 

 
MR. LUPACKINO: That’s correct. 

 
THE COURT: So that’s why you’re saying it’s a bench trial? 

 
MR. LUPACKINO: Obviously, the blood alcohol level, because it’s 

an M-1 punishable by a maximum of 5 [years], that would go to 

the jury. 
 

MR. JENKINS: I disagree.  I think that invites two bites of the 
apple.  We have - - we now have two separate fact finders, two 

separate determinations of whether or not she is guilty.  One is 
incorporated in the other.  One deals with whether she was 

capable of safe driving.  The other deals with blood alcohol.  
Those two cases essentially merge for the purposes of 

sentencing anyway.  I don’t think that should be bifurcated 
where the judge gets to decide the general impairment charge 

and only the jury gets to decide on the BAC itself. 
 

THE COURT: Do you have any case law to support your 
position? 

 

MR. JENKINS:  I mean, I think that’s - - I don’t see any case law 
that would support the other side of the position.  I’ve never 

seen a case where they were, in anyway, where the judge was 
the ultimate arbiter when it comes to the fact that there was an 

ungraded misdemeanor coupled by, you know, a misdemeanor 
of the second degree and so forth. 

 
THE COURT: Okay, we will research the issue.  My opening 

remarks to the panel - - would you have any objection with me 
telling them that she’s charged with both? 

 
MR. LUPACKINO: No, Judge, I would have no objection. 
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THE COURT: We’ll start with that and then research the 

issue. 
 

N.T., Feb. 6, 2012 at 8-11.  Discussion on the issue continued later that 

same day and again the next day.  See, e.g., N.T., Feb. 6, 2012 at 79-82; 

N.T., Feb. 7, 2012 at 2-3.  Following extended argument, Trump continued 

to challenge the Court’s decision to grant the Commonwealth’s motion 

seeking a simultaneous jury/bench trial, notwithstanding that Trump could 

not provide the Court with any authority supporting the position that the DUI 

General Impairment charge should have been decided by the jury.  See 

generally id.; N.T., Feb. 7, 2012. 

 Therefore, contrary to Trump’s misrepresentation of the record, i.e., 

“[t]he trial court bifurcated the trial of its own accord, without motion from 

either the Commonwealth or the Defendant, contrary to the laws of the 

Commonwealth of Pennsylvania,” the Court clearly did not seek such action 

sua sponte.  Concise Statement of Matters Complained of on Appeal at ¶ 3.  

Rather, the Commonwealth presented the motion to the Court and, following 

extended argument and after providing the parties an opportunity to submit 

legal authority in support of their respective positions, the Court granted the 

Commonwealth’s motion. 

1. DUI General Impairment is a Petty Offense for which 
Trump is not Entitled to a Jury Trial 

 
 In Commonwealth v. Kerry, the Superior Court held that a defendant 

charged with driving under the influence of alcohol which is punishable by no 
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more than six months in prison is not entitled to a jury trial.  906 A.2d 1237, 

1237-40 (Pa. Super. 2006).  In Kerry, the Superior Court characterized the 

issue before it as follows: 

Appellant . . . submits that although the maximum incarceration 

for a first offense under 75 Pa.C.S.A. § 3802(a)(1), with a 
refusal to submit to chemical testing, is no more than six 

months, this conviction severely affects subsequent convictions 
under the statute. Therefore, he argues that the offense should 

be considered serious in the constitutional sense and entitles him 
to a jury trial. We disagree.  

 
Kerry, 906 A.2d at 1237.  After reviewing relevant decisions of the United 

States Supreme Court, the Superior Court stated as follows: 

“The test is clear. The decisions of the Supreme Court of 
the United States ‘have established a fixed dividing line 

between petty and serious offenses: those crimes carrying 
[a sentence of] more than six months [ ] are serious 

[crimes] and those carrying [a sentence of six months or] 
less are petty crimes.’ ” Commonwealth v. Mayberry, 459 Pa. 

91, 98, 327 A.2d 86, 89 (1974) (quoting Codispoti v. 
Pennsylvania, 418 U.S. 506, 512, 94 S.Ct. 2687, 41 L.Ed.2d 912 

(1974)). It is well-settled that a legislature’s determination that 
an offense carries a maximum prison term of six months or less 

indicates its view that an offense is “petty.” Blanton v. North Las 
Vegas, 489 U.S. 538, 543, 109 S.Ct. 1289, 103 L.Ed.2d 550 

(1989). As further explained in Blanton, “It has long been settled 

that there is a category of petty crimes or offenses which is not 
subject to the Sixth Amendment jury trial provision. In 

determining whether a particular offense should be categorized 
as petty, our early decisions focused on the nature of the offense 

and on whether it was triable by a jury at common law. In recent 
years, however, we have sought more objective indications of 

the seriousness with which society regards the offense. [W]e 
have found the most relevant such criteria in the severity of the 

maximum authorized penalty. In fixing the maximum penalty for 
a crime, a legislature include[s] within the definition of the crime 

itself a judgment about the seriousness of the offense. The 
judiciary should not substitute its judgment as to seriousness for 

that of a legislature, which is far better equipped to perform the 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA75S3802&originatingDoc=Ib39efa4a32c811dbbffafa490ee528f6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127230&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127230&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127230&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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task, and [is] likewise more responsive to changes in attitude 

and more amenable to the recognition and correction of their 
misperceptions in this respect.” Id. at 541–542, 109 S.Ct. 1289 

(internal quotation marks and citations omitted). 
 

As set forth above, we determine whether an offense is serious 
by looking to the judgment of the legislature, primarily as 

expressed in the maximum authorized term of imprisonment. 
Here, by setting the maximum authorized prison term at 

six months, the Legislature categorized the violation of    
§ 3802(a)(1) as petty for purposes of a defendant’s jury 

trial rights. This categorization is not affected by the 
potential for a defendant to be subject to increased 

incarceration for a subsequent DUI offense. Much like a 
defendant charged with multiple petty offenses, the fact 

that the potential exists for an aggregate sentence 

exceeding six months’ incarceration does not entitle such 
a defendant to a jury trial. See Lewis v. United States, 518 

U.S. 322, 327, 116 S.Ct. 2163, 135 L.Ed.2d 590 (1996) (stating 
“The fact that petitioner was charged with two counts of a petty 

offense[, and therefore faced an aggregate potential prison term 
greater than six months,] does not revise the legislative 

judgment as to the gravity of that particular offense, nor does it 
transform the petty offense into a serious one, to which the jury 

trial right would apply.”). Moreover, applying these principles in 
Blanton, the United States Supreme Court found that first-time 

DUI offenders, where the maximum authorized prison sentence 
does not exceed six months, are not entitled to a jury trial. In 

reaching this decision, the Court further noted that “we ascribe 
little significance to the fact that a DUI offender faces increased 

penalties for repeat offenses. Recidivist penalties of the 

magnitude imposed for DUI are commonplace and, in any event, 
petitioners do not face such penalties here.” Blanton, 489 U.S. at 

545, 109 S.Ct. 1289. . . . Thus, there is no constitutional 
right to trial by jury for “petty” offenses. . . . It was not 

error, therefore, to deny Appellant a jury trial. 
 

Kerry, 906 A.2d at 1239-40 (emphasis added).   

 Trump was charged with a second offense DUI General Impairment, an 

ungraded misdemeanor, punishable by a statutory maximum of not more 

than six months in prison.  75 Pa. C.S. § 3803(b)(1).  This is a petty 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA75S3802&originatingDoc=Ib39efa4a32c811dbbffafa490ee528f6&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996140011&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996140011&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989032288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989032288&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989032288&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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offense.  See Kerry, 906 A.2d at 1239-40.  Consequently, Trump was not 

entitled to a jury trial for the charge of DUI General Impairment.  Id. 

2. Aggregation of Possible Terms of Imprisonment 

Does Not Create a Right to a Jury Trial 
 

 Trump argued that because the maximum sentences of the two 

offenses (DUI BAC and DUI General Impairment) for which she was charged 

cumulatively exceed six months, she has a right to a jury trial for both 

charges.  N.T., Feb. 7, 2012 at 81-82.  This argument has previously been 

rejected by the Superior Court.   

 In Commonwealth v. Harriott, the defendant was charged with seven 

crimes, varying in severity.  919 A.2d 234, 236 (Pa. Super. 2007).  The 

maximum potential incarceration term for each crime was: (1) driving under 

the influence (“DUI”), six months; (2) aggravated assault, ten years;       

(3) simple assault, two years; (4) resisting arrest, two years; (5) disorderly 

conduct, ninety days; and (6) harassment, ninety days.  Id.  The seventh 

offense, flashing signals, did not carry a possible penalty of incarceration.  

Id.  The defendant moved for a jury trial on all counts, arguing that, “while 

the DUI and summary charges did not individually carry possible 

imprisonment for more than six months, the possible aggregate 

incarceration was fifteen years.”  Id.  The defendant argued that because the 

possible aggregate incarceration exceeded six months, she was entitled to a 

jury trial on all charges.  Id.  The trial court denied her motion, and the 

defendant proceeded to a trial where a jury determined the aggravated 
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assault, simple assault and resisting arrest charges, and the court 

determined the DUI and summary counts.  Id. at 236-37.  The jury 

convicted the defendant of resisting arrest, and the court convicted her of 

DUI, disorderly conduct, harassment and flashing signals.  Id. at 237.  

Thereafter, the defendant appealed the trial court’s denial of a jury trial on 

the DUI and summary offenses.  Id. 

 The Superior Court stated: 

Appellant first argues that the trial court erred by denying 

her request for a jury. She is wrong. The right to a jury trial 

exists when a defendant faces a charge which, alone, could lead 
to imprisonment beyond six months.  By contrast, there is no 

jury trial right if an offense bears a maximum incarceration of six 
months or less.  Similarly, where a defendant is tried for 

multiple offenses which do not individually allow for 
imprisonment exceeding six months, there is no jury trial 

right on those particular offenses, even if multiple 
convictions could yield an aggregate incarceration above 

six months. 
 

Id. (citing Kerry, 906 A.2d at 1239) (emphasis added). 

 The instant case is similar to the situation in Harriott.  Standing alone, 

the DUI General Impairment charge has a maximum potential incarceration 

of six months.  However, if combined with the DUI BAC charge, the 

maximum potential aggregate term of incarceration exceeds six months.  

The Superior Court in Harriott made clear that to determine whether a 

defendant has a right to a jury trial on a certain charge, the court must 

evaluate whether that charge standing alone carries a potential maximum 

incarceration of more than six months.  See id.  The court cannot and should 
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not aggregate the charges to determine whether the maximum potential 

incarceration term exceeds six months, thereby entitling the defendant to a 

jury trial.  See id.  Here, Trump had a right to a jury trial for the DUI BAC 

charge because the maximum potential incarceration exceeded six months.  

However, Trump did not have a right to a jury trial for the DUI General 

Impairment charge because the maximum potential incarceration was only 

six months.  The fact that the aggregate maximum potential incarceration 

exceeds six months is immaterial as to whether Trump has a right to a jury 

trial on the charge of DUI General Impairment.  See Harriott, 919 A.2d at 

237.  Furthermore, the law makes no distinction for cognate offenses as 

excluded from this general rule. 

3. Trump May Be Charged with Both DUI General 
Impairment and DUI BAC 

 
In her Concise Statement of Matters Complained of on Appeal, Trump 

states: 

The trial court erred as a matter of law in holding a joint 

bench/jury trial.  The charges of Driving Under the Influence: 

Highest Rate and Driving Under the Influence: Incapable of Safe 
Driving are cognate offenses and should have been tried 

together by the jury.  The trial court bifurcated the trial of its 
own accord, without motion from either the Commonwealth or 

the Defendant, contrary to the laws of the Commonwealth of 
Pennsylvania. 

 
Concise Statement of Matters Complained of on Appeal at 3.   

An issue raised in a Concise Statement that is so vague as to not allow 

the trial court to identify the issue on appeal, is not preserved for appellate 
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review.  Commonwealth v. Dowling, 778 A.2d 683, 686-87 (Pa. Super. 

2001).   Specifically,  

When a court has to guess what issues an appellant is appealing, 

that is not enough for meaningful review.  When an appellant 
fails adequately to identify in a concise manner the issues sought 

to be pursued on appeal, the trial court is impeded in its 
preparation of a legal analysis which is pertinent to those issues.  

In other words, a Concise Statement which is too vague to allow 
the court to identify the issues raised on appeal is the functional 

equivalent of no Concise Statement at all. 
 

Id.    

 After careful review of this matter complained of on appeal, we are 

unable to discern Trump’s actual contentions and cannot identify the precise 

issue raised on appeal.  Accordingly, it is respectfully suggested that Trump 

has failed to preserve this issue for appellate review.  See id.   

 Nevertheless, speculating as to what Trump may have meant by this 

issue, we believe that Trump may be arguing that DUI General Impairment 

is a lesser included offense of DUI BAC, and that the merger doctrine 

prohibits the Court from determining Trump’s guilt with respect to the DUI 

General Impairment charge.  We disagree. 

 Trump may be properly charged with both DUI General Impairment 

and DUI BAC.  While convictions under DUI General Impairment and DUI 

BAC “do not warrant separate sentences, where only one act was at issue,” 

the two offenses “merely represent[] an alternative basis for finding 

culpability.”  Commonwealth v. Williams, 871 A.2d 254, 264 (Pa. Super. 

2005); see also Commonwealth v. McCurdy, 735 A.2d 681, 686 (Pa. 1999).  
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Furthermore, though the Pennsylvania Superior Court has determined that 

DUI BAC is cognate8 to the crime of DUI General Impairment, DUI BAC 

represents an alternative basis for finding culpability.  Commonwealth v. 

Sinclair, 897 A.2d 1218, 1222 (Pa. Super. 2006) (citing Commonwealth v. 

Jacobs, 640 A.2d 1326 (Pa. Super. 1994), appeal denied, 668 A.2d 1125 

(Pa. 1995); McCurdy, 735 A.2d at 685-86) (holding that defendant did not 

suffer prejudice in allowing the Commonwealth to amend the information 

just before trial to add a cognate charge under 75 Pa. C.S. § 3802(b)).   

 In addition, we must assume that the Pennsylvania General Assembly, 

in enacting the statutes for DUI General Impairment and DUI BAC, knew 

that the offenses could be charged in the alternative.  Moreover, we must 

assume that when enacting the current DUI statute, the Pennsylvania 

General Assembly consciously determined that the maximum penalty for DUI 

General Impairment is six months in prison.  See Kerry, 906 A.2d at 1239.  

Furthermore, we must also assume that the Pennsylvania General Assembly 

                                                      
8  Black’s Law Dictionary defines cognate offense as: 

 
cognate offense. (1866) A lesser offense that is related to the 

greater offense because it shares several of the elements of the 
greater offense and is of the same class or category. • For example, 
shoplifting is a cognate offense of larceny because both crimes require 

the element of taking property with the intent to deprive the rightful 
owner of that property. Cf. lesser included offense. 

 
Black’s Law Dictionary (9th ed. 2009) (emphasis in original).  Generally speaking, 
two offenses are cognate offenses when they share several elements, are of the 

same class or category, and share a common purpose.  See generally 
Commonwealth v. Weigle, 997 A.2d 306 (Pa. 2010); Commonwealth v. Sinclair, 

897 A.2d 1218 (Pa. Super. 2006). 
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knew that a defendant does not have a right to a jury trial when the 

potential maximum incarceration is six months or less.  Id. 

Finally, Trump’s merger argument is inapplicable in the instant 

situation.  First, the issue of merger arises only during sentencing.  Section 

9765 of the Judicial Code provides: 

No crimes shall merge for sentencing purposes unless the 

crimes arise from a single criminal act and all of the statutory 
elements of one offense are included in the statutory elements of 

the other offense. Where crimes merge for sentencing purposes, 
the court may sentence the defendant only on the higher graded 

offense. 

 
42 Pa. C.S. § 9765 (emphasis added).  The determination of guilt is 

independent of the sentencing phase.  Trump’s argument deals with the 

adjudication of her guilt and does not challenge her sentencing.  Therefore, 

merger is not implicated.  Second, Trump was acquitted of the DUI BAC 

charge.  Merger necessarily requires that the defendant be convicted of both 

crimes to which merger might apply.  See 42 Pa. C.S. § 9765.  Because 

Trump was convicted of DUI General Impairment, but acquitted of DUI BAC, 

Trump’s merger challenge is misplaced. 

4. Conflicting Verdicts Are Permissible 

The law of the Commonwealth permits inconsistent verdicts when a 

defendant has a simultaneous jury/bench trial.  In Commonwealth v. 

Yachymiak, the defendant was charged with driving under the influence, 

driving under suspension and driving on the wrong side of the roadway.  505 

A.2d 1024, 1025 (Pa. Super. 1986).  A jury acquitted defendant of the 
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misdemeanor driving under the influence charge, while the judge found him 

guilty of the summary offenses of driving under suspension and driving on 

the wrong side of the road.  Id.  On appeal, the Pennsylvania Superior Court 

was asked to determine “whether the inconsistency between the verdicts of 

the judge and the jury resulted in such basic unfairness to appellant that he 

is entitled to an arrest of judgment.”  Id.  The defendant argued that 

because he admitted that he was intoxicated the jury’s not guilty verdict on 

the charge of driving under the influence necessarily rested on a specific 

finding that the defendant was not operating the vehicle.  Id.  The defendant 

contends that the judge’s contrary finding, i.e., that the defendant was 

driving, “is so basically unfair that it should not be tolerated in our criminal 

justice system.”  Id. 

Initially, the Superior Court noted that “[the defendant] recognizes 

that inconsistent verdicts may be rendered by a jury and that such verdicts 

are not grounds for a new trial or for reversal.”  Id. at 1026 (citing 

Commonwealth v. Carter, 282 A.2d 375, 376 (Pa. 1971)).  Similarly, 

inconsistent verdicts may be rendered by a judge in a bench trial.  Id. (citing 

Commonwealth v. Harris, 360 A.2d 728, 729 (Pa. Super. 1976)).  Rather, 

the defendant argued that, with respect to inconsistent verdicts in a 

simultaneous jury/bench trial, the Superior Court should follow the rationale 

of the Court of Common Pleas of Somerset County as set forth in the case of 

Commonwealth v. Bittinger.  25 Pa.D. & C.3d 627 (C.P.Somerset, 1982).  In 
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Bittinger, the trial judge explained that “a criminal accused is protected 

against inconsistent findings of essential facts by different fact-finders in a 

consolidated jury-nonjury trial of misdemeanor and summary offenses 

arising from a single episode of conduct,” and that “the judge must defer to 

the jury’s finding upon common essential issues, if clear, because public 

policy favors jury trial.”  Id. (quoting Bittinger, 25 Pa.D. & C.3d at 643-44).   

The Superior Court explained that the holding in Bittinger “was based 

upon the belief that inconsistent verdicts constituted ‘a double jeopardy of 

sorts’ or might be ‘merely a matter of collateral estoppel.’”  Id. (quoting 

Bittinger, 25 Pa.D. & C.3d at 643-44).  In expressly rejecting the Bittinger 

rationale, the Superior Court stated: 

We decline to adopt the foregoing rationale for two reasons. First 
and foremost is the difficulty, if not impossibility, of determining 

when two verdicts are truly inconsistent. In the case at bar, for 
instance, conviction of driving under the influence would have 

entailed three findings of fact: appellant was operating the 
vehicle, he was under the influence of alcohol and he was 

incapable of safe driving. An acquittal entails reasonable doubt of 
any one of the essential facts. The judge's finding that appellant 

was operating the vehicle is inconsistent only if the acquittal was 

based on the jury's doubt that appellant was driving rather than 
on the absence of either of the other two elements of the 

offense. Despite appellant's insistence that he did not contest 
the issue of his intoxication so that his acquittal must be 

interpreted as a jury finding that he was not the operator of the 
vehicle, there is at least a reasonable possibility that the verdict 

was based upon an absence of proof that appellant was 
intoxicated to a degree which rendered him incapable of safe 

driving.  
 

For these reasons it has been held that “[a]n acquittal 
cannot be interpreted as a specific finding in relation to 

some of the evidence. [The acquittal may be] ... no more 
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than the jury's assumption of a power which they had no 

right to exercise, but to which they were disposed 
through lenity.” Commonwealth v. Parrotto, 189 Pa.Super. 

415, 422, 150 A.2d, 396, 399 (1959). 
 

A second reason we decline to adopt appellant's view as 
presented in Bittinger, supra, is that it functionally abrogates 

Pa.R.Crim.P. 63(b) and 1102(a). These rules taken together 
designate the judge as trier of fact in summary cases which are 

conjoined with court cases pursuant to [Commonwealth v.] 
Campana, [304 A.2d 432 (Pa. 1973)].  As to the summary 

offenses, “the trial judge shall determine all questions of law and 
fact and render a verdict which shall have the same force and 

effect as a verdict of a jury.” Pa.R.Crim.P. 1102(a). He surely 
cannot fulfill this duty if he follows the requirement in 

Bittinger that he “must defer to the jury's finding upon 

common essential issues.” Bittinger, supra, at 644. 
 

Although the law permitting inconsistent verdicts 
occasionally seems to produce paradoxical results, we 

find no error in the trial judge's performance of his role as 
finder of fact under the rules of criminal procedure. 

 
Yachymiak, 505 A.2d at 1026-27 (emphasis added) (footnote omitted).  

Consequently, the Superior Court affirmed the defendant’s conviction.  Id. at 

1027. 

 In Commonwealth v. Wharton, the Superior Court once again found 

itself faced with an appeal from a simultaneous jury/bench trial.  594 A.2d 

696 (Pa Super. 1991).  In that case, a jury acquitted the defendant of 

involuntary manslaughter, homicide by vehicle while driving under the 

influence, homicide by vehicle, and driving while under the influence of 

alcohol and/or a controlled substance.  Id. at 697.  However, the trial judge, 

after receiving additional evidence, found him guilty of the summary 

offenses of driving at an unsafe speed, reckless driving, driving an 
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unregistered vehicle and driving while his operating privileges were under 

suspension.  Id.  In relying upon Yachymiak, the Superior Court affirmed the 

defendant’s conviction.  Id. at 698-99.  The Superior Court explained that 

the inconsistency between the jury verdict and court’s verdict  

is not an adequate basis for granting relief, for, as the decision 

in Commonwealth v. Yachymiak instructs, in a consolidated 
jury/nonjury trial, the trial court is not required to defer 

to the findings of the jury on common factual issues.  
Instead, the trial court is free to conclude, as it did in the 

instant case, that appellant was driving the vehicle at the 
time of the accident and, therefore, was guilty of the 

summary offenses charged. 

 
Id. at 699 (emphasis added). 

In the instant case, Trump was charged with DUI BAC and DUI General 

Impairment.  The elements of DUI BAC are: (1) the defendant imbibed 

alcohol; (2) the defendant then drove, operated or was in actual physical 

control of the movement of a vehicle upon a highway or trafficway; and    

(3) that within two hours after driving, operation, or actual physical control, 

the alcohol concentration in the defendant’s blood or breath was 0.16 

percent or above.  See 75 Pa. C.S. § 3802(c).  The elements of DUI General 

Impairment are: (1) the defendant drove, operated, or was in actual 

physical control of the movement of a vehicle upon a highway or trafficway; 

and (2) while the defendant drove, operated, or was in actual physical 

control of the vehicle, she had imbibed a sufficient amount of alcohol such 

that she was incapable of safely driving, operating, or being in actual 
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physical control of the movement of the vehicle.  See 75 Pa. C.S.         

§ 3802(a)(1). 

The case at bar is analogous to Yachymiak and Wharton, where an 

element of a crime presented to the jury overlaps with an element of a crime 

presented to the court.  As was the case in both Yachymiak and Wharton, in 

this case, despite a common element, i.e., the defendant drove, operated, or 

was in actual physical control of the movement of a vehicle upon a highway 

or trafficway, the jury and trial court returned inconsistent verdicts.  

However, despite these inconsistent verdicts, the Superior Court has made it 

clear, through both Yachymiak and Wharton, that inconsistent verdicts 

with overlapping elements of a crime are permissible.  See Yachymiak, 

505 A.2d at 1027; Wharton, 594 A.2d at 699.  To require consistent verdicts 

would essentially require the court to enter the mind of the jury and 

determine its thought process as to why it found the way it did.  As the 

Superior Court explained in Yachymiak and Wharton, “[a]n acquittal cannot 

be interpreted as a specific finding in relation to some of the evidence.  [The 

acquittal may be] . . . no more than the jury’s assumption of a power 

which they had no right to exercise, but to which they were disposed 

through lenity.”  Yachymiak, 505 A.2d at 1027 (citation omitted) 

(emphasis added); Wharton, 594 A.2d at 699 (citation omitted).  

Furthermore, the law makes no distinction for cognate offenses as excluded 

from this general rule.  Therefore, despite the common element between 
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DUI BAC and DUI General Impairment, i.e., that the defendant drove, 

operated, or was in actual physical control of the movement of a vehicle 

upon a highway or trafficway, the verdicts, though inconsistent, are 

nonetheless permissible.  See Yachymiak, 505 A.2d at 1026-27 ("Although 

the law permitting inconsistent verdicts occasionally seems to produce 

paradoxical results, we find no error in the trial judge's performance of his 

role as finder of fact under the rules of criminal procedure.”).  Consequently, 

the Court committed no error. 

5. Commonwealth v. States Does Not Apply to this Case 
 

 Citing Commonwealth v. States, Trump argues that because the jury 

rendered a verdict of not guilty on the charge of DUI BAC, the Court is 

necessarily estopped from finding Trump guilty of DUI General Impairment.  

938 A.2d 1016 (Pa. 2007).  Concise Statement of Matters Complained of on 

Appeal at ¶ 4; See Post-Trial Motion.  Specifically, Trump argues that  

[b]ecause the parties stipulated to a BAC of .18 within two hours 
of defendant’s arrest, the only issue before the jury was whether 

the defendant drove, operated or was in actual physical control 

of the movement of a vehicle.  This issue was necessarily 
determined by the jury’s verdict of acquittal.  The trial court was 

therefore estopped under the principle of collateral estoppel from 
making a contrary finding on the issue.  While inconsistent 

verdicts are permissible in Pennsylvania, collateral estoppel 
applies whenever a verdict establishes a factual finding in a 

defendant’s favor. 
 

Concise Statement of Matters Complained of on Appeal at ¶ 4.  For the 

reasons set forth below, we maintain that Trump’s reliance on States is 

substantively misplaced as it does not stand for the proposition cited by 
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Trump.  Consequently, this Court was not estopped from finding Trump 

guilty of DUI General Impairment. 

 Lawrence States and two other men were involved in a single vehicle 

accident.  Id. at 1018.  States survived the crash, but the other two men 

died.  Id.  States proceeded to a simultaneous jury/bench trial, with the trial 

court determining guilt on the charge of Accidents Involving Death or 

Personal Injury While Not Properly Licensed, and the jury deciding the 

charges of Homicide by Vehicle While Driving Under the Influence of Alcohol, 

and three counts of Driving Under the Influence of Alcohol.  Id. at 1018-19.  

The jury could not reach a verdict on all charges, which resulted in the 

dismissal of the jury.  Id. at 1019.  On the same date, the trial court 

rendered a verdict on the Accidents Involving Death charge, explicitly stating 

that “it was not convinced beyond a reasonable doubt that States was the 

driver of the vehicle; as a result, it acquitted States of the single charge 

before it.”  Id. 

 In light of the trial court’s findings and acquittal, States moved to 

dismiss the remaining charges, asserting double jeopardy, specifically 

collateral estoppel.  Id.  States argued that “the trial court’s finding that the 

Commonwealth failed to prove he was the driver precluded further litigation 

on the issue” and that “because each of the remaining charges required the 

jury to find he was the driver, the charges must be dismissed.”  Id.  States 

appealed to the Pennsylvania Superior Court, which found that because the 
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trial court explicitly stated that the Commonwealth failed to prove States 

was driving, the Commonwealth was collaterally estopped from attempting 

to prove States was the driver in any subsequent proceedings.  Id.  The 

Commonwealth appealed to the Pennsylvania Supreme Court to determine 

“whether a mistrial on some charges due to a hung jury, coupled with an 

acquittal in the bench trial, implicates double jeopardy protections such that 

a retrial cannot occur.”  Id. at 1018. 

 The Pennsylvania Supreme Court explained that “[t]he double 

jeopardy protections afforded by our state constitution are coextensive with 

those federal in origin; essentially, both prohibit successive prosecutions 

and multiple punishments for the same offense.  We have described double 

jeopardy rights as ‘freedom from the harassment of successive trials and the 

prohibition against double punishment.’”  Id. (citations omitted) (emphasis 

added).  The Supreme Court then clarified that States’ basis for relief is 

collateral estoppel, which differs in the criminal context from the civil 

context.  Id. at 1019-20.  In the criminal context 

the use of the [collateral estoppel] doctrine is considerably 

restricted, particularly where the Commonwealth seeks to use it 
against a criminal defendant. See Commonwealth v. Holder, 569 

Pa. 474, 805 A.2d 499 (2002) (permitting the Commonwealth 
limited use of collateral estoppel principles to preclude 

relitigation of an evidentiary ruling that had been rendered in a 
previous probation hearing) (plurality). With respect to the 

criminal law defendant, collateral estoppel is treated as a 
subpart of double jeopardy protection and is defined as follows: 

“Collateral estoppel ... does not automatically bar subsequent 
prosecutions[,] but does bar redetermination in a second 

prosecution of those issues necessarily determined 
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between the parties in a first proceeding which has 

become a final judgment.” Commonwealth v. Smith, 518 Pa. 
15, 540 A.2d 246, 251 (1988) (citation omitted). As simple as 

this definition appears, the principle's application is not as 
straightforward as it is in the civil context because it must be 

viewed through the lens of double jeopardy. Commonwealth v. 
Brown, 503 Pa. 514, 469 A.2d 1371, 1373 (1983) (it is “double 

jeopardy that forbids the state from offending the collateral 
estoppel rule”). 

 
Id. at 1020 (emphasis added). 

 The Pennsylvania Supreme Court relied upon the United States 

Supreme Court case of Ashe v. Swenson, 397 U.S. 436 (1969), to 

“demonstrate the primary effect, and underlying purposes, of both double 

jeopardy protection and its narrower subpart, collateral estoppel.”  States, 

938 A.2d at 1020.  The Pennsylvania Supreme Court analyzed Ashe, stating: 

In Ashe, the government charged Bob Ashe with the gunpoint 
robbery of six men while they played poker in a friend's 

basement. The government's theory of the case was that Ashe 
committed the armed robbery with two or three other men. Ashe 

initially was tried for his part in the robbery of only one of the six 
victims. At trial, however, the identification evidence was weak 

and Ashe ultimately was acquitted due to insufficient evidence. 
Six weeks later, the government again tried Ashe for robbery, 

this time against a different victim. Once more, the 

government's evidence was weak, although there was some 
improvement in the witnesses' ability to identify Ashe. This time, 

the jury returned a verdict of guilty. Ashe challenged the 
conviction, and the fact of the second trial, on the basis of 

double jeopardy. The United States Supreme Court held that the 
second trial should not have taken place: 

 
The question is not whether Missouri could validly charge 

the petitioner with six separate offenses for the robbery of 
the six poker players. It is not whether he could have 

received a total of six punishments if he had been 
convicted in a single trial of robbing the six victims. It is 

simply whether, after a jury determined by its verdict that 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134208&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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the petitioner was not one of the robbers, the State could 

constitutionally hale him before a new jury to litigate the 
issue again. 

 
... [T]he State ... treated the first trial as no more than a 

dry run for the second prosecution: “No doubt the 
prosecutor felt the state had a provable case on the first 

charge, and, when he lost, he did what every good 
attorney would do-he refined his presentation in light of 

the turn of events at the first trial.” But this is precisely 
what the constitutional guarantee forbids. 

 
States, 938 A.2d at 1020-21 (citing Ashe, 397 U.S. at 446–47). 

 As announced in Ashe and utilized in States, the Pennsylvania 

Supreme Court adopted a three-part test to determine if collateral estoppel 

applies to limit subsequent litigation on a particular issue: 

1) an identification of the issues in the two actions for the 
purpose of determining whether the issues are sufficiently 

similar and sufficiently material in both actions to justify invoking 
the doctrine; 

 
2) an examination of the record of the prior case to decide 

whether the issue was “litigated” in the first case; and 
 

3) an examination of the record of the prior proceeding to 
ascertain whether the issue was necessarily decided in 

the first case. 

 
Id. at 1021 (citing Smith, 540 A.2d at 251 (citing Ashe)) (emphasis added). 

In addition, the Pennsylvania Supreme Court explained that “the 

difficulty in applying collateral estoppel typically lies in deciding whether or 

to what extent an acquittal can be interpreted in a manner that affects 

future proceedings, that is, whether it ‘reflects a definitive finding 

respecting a material element of the prosecution’s subsequent 
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case.’”  Id. (quoting Commonwealth v. Buffington, 828 A.2d 1024, 1032 

(Pa. 2003)) (emphasis added).  Moreover, to evaluate whether collateral 

estoppel is appropriate 

[w]e ask whether the fact-finder, in rendering an acquittal in a 

prior proceeding, ‘could have grounded its verdict upon an 
issue other than that which the defendant seeks to 

foreclose from consideration.’  If the verdict must have been 
based on resolution of an issue in a manner favorable to the 

defendant with respect to a remaining charge, the 
Commonwealth is precluded from attempting to relitigate that 

issue in an effort to resolve it in a contrary way . . . .    
Conversely, where an acquittal cannot be definitively interpreted 

as resolving an issue in favor of the defendant with respect to a 

remaining charge, the Commonwealth is free to commence with 
trial as it wishes. 

 
Id. (citations omitted) (emphasis added). 

 The Court determined that, if collateral estoppel did apply, it would 

foreclose from further consideration the issue of whether States was the 

driver of the car because it was clear that the trial court based its verdict on 

the finding that the Commonwealth failed to prove, beyond a reasonable 

doubt, that States was the driver of the car.  Id. at 1022. 

 Arguing that it is not collaterally estopped from proceeding with a 

retrial, the Commonwealth relied upon Commonwealth v. McCane for 

support.  Id. (citing Commonwealth v. McCane, 539 A.2d 340 (Pa. 1988)).  

In McCane, the Court considered the issue of “whether a jury’s inability to 

reach a verdict on the charge of homicide by vehicle while driving under the 

influence, coupled with its guilty verdict on driving under the influence, 

operated to preclude the Commonwealth from retrying the defendant on the 
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homicide by vehicle charge.”  Id.  In McCane, the Court found that the jury’s 

failure to reach a verdict “is not an event that terminates jeopardy.”  

McCane, 539 A.2d at 346.  Therefore, the Court in McCane held that double 

jeopardy did not bar retrial of the defendant on the charge of homicide by 

vehicle.  Id. 

In States, the Commonwealth attempted to characterize the 

procedural posture as a “classic hung jury situation,” analogizing it to the 

situation in McCane and stating that there was no basis to classify the retrial 

of States as a subsequent prosecution.  States, 938 A.2d at 1023.  However, 

the Pennsylvania Supreme Court rejected this contention and explained that, 

in McCane, there was no acquittal and no fact finder reached a verdict in the 

defendant’s favor.  Id.  Therefore, because there was no resolution of an 

issue in the defendant’s favor, collateral estoppel did not preclude the 

Commonwealth from relitigating any issues in McCane.  Id.  Moreover, the 

Court then compared the “fundamental difference” between McCane and the 

other cases applying collateral estoppel to States: “[in States], two 

proceedings were jointly held before two separate fact finders.  None of the 

cases applying collateral estoppel includes this procedural twist.”  Id. at 

1023.   

In looking for guidance on the effect of simultaneous jury/bench trials, 

the Supreme Court considered Commonwealth v. Wharton, supra, and 

Commonwealth v. Yachymiak, supra.  The Court explained, however, that 
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“[w]hile both Wharton and Yachymiak are relevant in that they involved 

simultaneous jury/bench trials, neither case involved a hung jury and a 

bench acquittal.  The issue before us is one of first impression.”  Id. at 1024.  

Furthermore, the Pennsylvania Supreme Court reaffirmed that “the law is 

clear that inconsistent verdicts are permissible in Pennsylvania.”  Id. at 1025 

(citing Commonwealth v. Strand, 347 A.2d 675, 676 (Pa. 1975)). 

In States, the Commonwealth argued that the Court should adopt the 

rationale in Copening v. U.S., 353 A.2d 305 (D.C. 1976).  In Copening, the 

District of Columbia Court of Appeals explained that: 

Properly viewed, the issue before us is not the applicability of 
constitutional restrictions upon successive prosecutions, but 

rather whether the collateral estoppel principles enunciated in 
Ashe v. Swenson (and its progeny) should be extended to 

govern the procedurally unique situation in which several 
criminal charges against the same defendant have been 

allocated between two triers for concurrent adjudication upon 
virtually identical evidence. We conclude that they should not . . 

. .  We do not understand Ashe v. Swenson . . . to mean . . 

. that one tried for two different but interrelated offenses 

at the same time must be convicted of both for conviction 
of either to stand.  

 

States, 938 A.2d at 1025 (quoting Copening, 353 A.2d at 213-13) (emphasis 

added).  The Pennsylvania Supreme Court, while acknowledging that the 

court’s rationale in Copening is logical, decided it would not control the facts 

in States.  Id.  In distinguishing States from Copening, the Court clarified 

that Copening did not involve a hung jury and the prospect of a retrial, but 

rather whether the two fact finders could render inconsistent verdicts, one 

after another.  Id.  “In this way, the Copening court’s approval of 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134208&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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‘concurrent adjudication’ differs little from the Superior Court’s decisions in 

Wharton and Yachymiak, which, in the absence of any comment by this 

Court, constitutes the current state of the law in this 

Commonwealth.”  Id. (emphasis added). 

 After its analysis of prior caselaw and an evaluation of the arguments 

presented by both the Commonwealth and States, the Supreme Court 

stated: 

The Commonwealth's agreement to proceed with a simultaneous 

jury/bench trial carried with it a risk, although one perhaps not 

foreseen by the Commonwealth. That risk was that the trial 
court would reach a verdict in States' favor and the jury would 

not reach a verdict at all. When this very scenario occurred, it 
left the proceedings in a most unusual posture: There existed a 

final order definitively establishing that States was not the driver 
of the car and a scheduled retrial at which the Commonwealth 

planned to offer evidence to establish that States was the driver 
of the car. The fact that a retrial required the 

Commonwealth to present evidence on this issue, to urge 
a second jury to reach a result contrary to the result 

previously reached by another fact finder, is what sets 
this case apart from McCane and converts it into a classic 

collateral estoppel matter. 
  

Consider what would occur if we were to permit a retrial to go 

forward. At the time the jury would be sworn, and prior to the 
presentation of any evidence, there would exist a “definitive 

finding respecting a material element of the prosecution's . . . 
case” that was determined, in a final judgment, in the accused's 

favor.  The law is clear that States' double jeopardy rights 
preclude this because they “bar redetermination . . . of [an] 

issue [that was] necessarily determined between the parties in a 
[prior] proceeding which has become a final judgment.”  We hold 

that in light of the trial court's definitive finding that the 
Commonwealth failed to prove that States was the driver of the 

car, States' federal constitutional rights prohibit the 
Commonwealth from attempting to convince a second jury 

otherwise. 
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We are mindful of the Commonwealth's concern for future 
cases that utilize the simultaneous jury/bench trial 

procedure and we caution that our decision here does not 
address the general propriety of this procedure; we 

neither approve nor disapprove its use.  We observe, 
however, that the mere fact of a simultaneous jury/bench 

trial does not necessarily result in the circumstances we 
found troubling in this case. Indeed, it is the hung jury, the 

accompanying acquittal, and the attendant necessity of a retrial 
at which evidence must be presented, that make this case 

different. The Commonwealth, in order to proceed on retrial, 
would have to present evidence on an issue that has already 

been decided in States' favor. The same would not be true in 
the case of a “garden variety” jury/bench trial at which 

two fact finders render their verdicts one after the other.’ 

 
Based on the foregoing, we hold that the Commonwealth may 

not retry States on the charges upon which the jury could not 
agree, for to do so would permit relitigation of an issue already 

determined, by final judgment, in States' favor. 
 

States, 938 A.2d at 1026-27 (citations and footnotes omitted) (emphasis 

added). 

 In his dissenting opinion in States, Chief Justice Castille explained that 

when a trial court and jury render simultaneous verdicts, inconsistent 

verdicts are permissible.  See id. at 1030 (Castille, J., dissenting).  

Furthermore, Chief Justice Castille found the fact that the trial court stated 

its grounds for acquittal to be irrelevant because such a finding is not 

necessary for a verdict in a bench trial or combined jury/bench trial.  Id.  

With respect to this issue, Chief Justice Castille stated: 

A trial judge is not required to state the basis for an acquittal in 

a bench trial and, if the trial judge had not announced the basis 
for his decision here, appellee's claim would lack any legal 

predicate. Acquittals are returned, by bench trial judges 
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and by juries, for a variety of reasons, some legally 

justifiable, and some less so. Among the latter are 
acquittals reflecting factfinder nullification of charges, 

misunderstanding of the law, mercy verdicts, or decisions 
resulting from bias or prejudice. Thus, the fact of an 

acquittal does not necessarily mean that either the 
defense proffered or the argument forwarded was 

credited. In most instances, the basis for and legitimacy 
of the acquittal cannot be second-guessed; the verdict is 

conclusive. In terms of its inherent legal effect, then, an 
acquittal does not act as a finding concerning any 

particular fact: indeed, a factfinder may believe that all 
elements of a crime were proven beyond a reasonable 

doubt, and yet acquit anyway. This reality is a factor which 
both the defendant and the Commonwealth weigh in determining 

whether to demand a jury or a judicial factfinder.  Given this 

reality, a factfinder's gratuitous statement of the reasons for a 
verdict of acquittal should not operate as a substitute for what is 

the only ineluctable effect of the verdict. In my judgment, a 
federal double jeopardy bar should not depend upon such an 

arbitrary factor. 
 

Id. at 1030-31 (emphasis added). 

 Trump argues that the Supreme Court’s holding in States estopped 

this Court from finding her guilty of DUI General Impairment because the 

jury necessarily found that she did not drive, operate, and was not in actual 

physical control of the movement of a vehicle upon a highway or trafficway.  

Trump claims that because the parties stipulated that her blood alcohol 

content was 0.18, the jury necessarily found that she did not drive, operate, 

and was not in actual physical control of the movement of a vehicle upon a 

highway or trafficway.  Consequently, as Trump argues, the Court was 

collaterally estopped, pursuant to the holding of States, from finding her 

guilty of DUI General Impairment because the element that the defendant 
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drove, operated or was in actual physical control of the movement of a 

vehicle upon a highway or trafficway is also an element of DUI General 

Impairment.  We disagree and find that this argument is a misapplication of 

the Court’s holding in States. 

 States presented a unique procedural history, and caused the Court to 

decide an issue of first impression.  See States, 938 A.2d at 1024.  In 

States, the Court had to determine whether a mistrial due to a hung jury, 

combined with an acquittal by a judge and an announcement of a finding of 

fact by that judge, implicated double jeopardy protection and necessarily 

collaterally estopped a retrial in a subsequent proceeding.  See id. at 1018.  

The question presented by States is significantly different from the question 

presented in the instant case.  Here, there was no hung jury, as there was in 

States.  In addition, there was no finding of fact announced by the jury, as 

the judge did in States. 

 The Pennsylvania Supreme Court strongly emphasized two points in its 

holding in States: (1) the trial judge announced the court’s finding of fact 

that it was not convinced beyond a reasonable doubt that States was the 

driver of the vehicle; and (2) if a retrial was permitted, the verdicts by the 

judge and jury would not have been simultaneous.  See generally id. at 

1020-27.  Neither of these points are applicable to Trump’s case.   

First, in finding Trump not guilty, the jury did not state its reasons for 

finding her not guilty.  Though the Commonwealth and Trump did stipulate 
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that her blood alcohol content was 0.18 percent, courts have repeatedly held 

that an acquittal cannot be interpreted as a specific finding.  See Yachymiak, 

505 A.2d at 1027 (quoting Commonwealth v. Parrotto, 150 A.2d 396, 399 

(Pa. Super. 1959) (“[The acquittal may be] . . . no more than the jury’s 

assumption of a power which they had no right to exercise, but to which 

they were disposed through lenity.”).  See also Wharton, 594 A.2d at 698-

99.  As Chief Justice Castille explained in his dissent in States: 

Acquittals are returned, by bench trial judges and by juries, for a 

variety of reasons, some legally justifiable, and some less so. 

Among the latter are acquittals reflecting factfinder nullification 
of charges, misunderstanding of the law, mercy verdicts, or 

decisions resulting from bias or prejudice. Thus, the fact of an 
acquittal does not necessarily mean that either the defense 

proffered or the argument forwarded was credited. In most 
instances, the basis for and legitimacy of the acquittal cannot be 

second-guessed; the verdict is conclusive. In terms of its 
inherent legal effect, then, an acquittal does not act as a finding 

concerning any particular fact: indeed, a factfinder may believe 
that all elements of a crime were proven beyond a reasonable 

doubt, and yet acquit anyway. This reality is a factor which both 
the defendant and the Commonwealth weigh in determining 

whether to demand a jury or a judicial factfinder. 
 

States, 938 A.2d at 1030 (Castille, J., dissenting).  Consequently, the jury’s 

acquittal for the charge of DUI BAC cannot be interpreted as collaterally 

estopping the Court from rendering a guilty verdict on the charge of DUI 

General Impairment. 

Second, if retrial was permitted in States, the verdicts would not have 

been simultaneous.  However, the verdicts in Trump’s case were 

simultaneous.  The double jeopardy protections afforded by the constitution 
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protect successive prosecutions.  See States, 938 A.2d at 1019 (citing 

Commonwealth v. Fletcher, 861 A.2d 898, 912 (Pa. 2004)).  Furthermore, 

collateral estoppel prohibits relitigation of a “material element of the 

prosecution’s subsequent case.”  Id. at 1021 (quoting Buffington, 828 A.2d 

at 1032) (emphasis added).  The inquiries adopted by the Pennsylvania 

Supreme Court for determining whether collateral estoppel applies, require 

“an examination of the record of the prior case to decide whether the issue 

was ‘litigated’ in the first case” and “an examination of the record of the 

prior proceeding to ascertain whether the issue was necessarily decided 

in the first case.”  Id. (citing Smith, 540 A.2d at 251) (emphasis added). 

Unlike the case in States, where the Pennsylvania Supreme Court 

acknowledges that a retrial would have been a subsequent proceeding by 

the Commonwealth, there is no subsequent proceeding in Trump’s case.  

Prosecution for both the DUI BAC charge and the DUI General Impairment 

charge occurred during a simultaneous jury/bench trial.  In addition, the 

verdicts occurred simultaneously, one right after another.  The separation 

of the verdicts by a period of a few minutes does not constitute a 

subsequent prosecution. 

Rather than mimicking the procedural posture of States, Trump’s case 

is analogous to Wharton, Yachymiak and Copening.  In States, the Court 

described such cases, like the instant case, as nothing more than “a ‘garden 

variety’ jury/bench trial at which two fact finders render their verdicts one 
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after the other.”  States, 938 A.2d at 1027.  Furthermore, in States, the 

Court stated: 

While the Copening court’s rationale is logical, we observe that 

even if we were to adopt it in its entirety, it still would not 
control the circumstances of this case.  Copening did not involve 

a hung jury and the prospect of a retrial.  The issue there was 
merely whether the two fact finders could render their 

inconsistent verdicts, one after the other.  In this way, the 
Copening court’s approval of “concurrent adjudication” 

differs little from the Superior Court’s decisions in 
Wharton and Yachymiak, which, in the absence of any 

comment by this Court, constitute the current state of the 
law in this Commonwealth. 
 

Id. at 1025 (emphasis added).  In such “garden variety” jury/bench trial 

cases, simultaneous, yet inconsistent, verdicts are permitted, and no 

constitutional rights are violated.  See generally Yachymiak, supra; Wharton, 

supra; Copening, supra.  Cf. States, supra.  Trump’s case was a 

simultaneous jury/bench trial at which two fact finders rendered their 

verdicts one after the other.  Therefore, it falls into that “garden variety” 

genre as described by the Supreme Court in States.  States, 938 A.2d at 

1027. 

Furthermore, Trump argues that because the jury announced its 

verdict before the Court announced its verdict, the Court is necessarily 

estopped from finding her guilty.  This argument is inherently flawed and, if 

followed, would produce an illogical result.  Following Trump’s argument to 

its logical conclusion, had the Court announced its guilty verdict before the 

jury announced its verdict, the jury would have been precluded from finding 
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Trump not guilty.  Trump presented the same argument to the Court as part 

of her post-trial motion and even conceded that, had the Court announced 

its guilty verdict before the jury announced its verdict, the jury would 

necessarily have had to find her guilty.  N.T., Apr. 4, 2012 at 24.  Such a 

‘race to the courtroom’ argument cannot be correct, and would lead only to 

absurdity. 

6. Collateral Estoppel Conclusion 

Based upon our analysis, we did not err in granting the 

Commonwealth’s motion and proceeding with a simultaneous jury/bench 

trial.  Because the DUI BAC charge is punishable by a potential maximum 

penalty of five years of imprisonment, the question of Trump’s guilt with 

respect to that charge was correctly submitted to the jury.  Similarly, 

because the DUI General Impairment charge is punishable by only a 

potential maximum sentence of six months in prison, Trump did not have 

the right to a jury trial on such charge and the Court correctly determined 

Trump’s guilt.  In addition, Trump’s case represented a standard “garden 

variety” simultaneous jury/bench trial at which two fact finders rendered 

their verdicts one after the other.  Furthermore, the jury made no findings of 

fact in its acquittal, thus distinguishing it from States.  As a result, the 

principles of collateral estoppel and double jeopardy were not implicated in 

the instant matter.  Consequently, the Court was empowered to not only 

determine Trump’s guilt, but also to find her guilty after the jury’s acquittal. 
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B. Omnibus Pretrial Motion – Suppression of Evidence 

 Trump next argues that the Court committed an error of law when it 

failed to grant Trump’s motion to suppress as presented in her Omnibus 

Pretrial Motion.  Concise Statement of Matters Complained of on Appeal at ¶ 

2.  Specifically, Trump contends that 

[t]he trial court erred as a matter of law in denying Defendant’s 

pretrial Motion to Suppress.  Officer Lakitz [sic] lacked the 
requisite reasonable suspicion necessary to effectuate a legal 

stop of the vehicle, such that the Defendant’s rights under the 
U.S. and Pennsylvania Constitutions were violated and any and 

all evidence obtained through this illegal stop and seizure should 

have been suppressed under the Exclusionary Rule.  The 
Defendant’s arrest occurred without a valid warrant, without 

probable cause or reasonable suspicion, and without grounds to 
conclude that the Defendant or the vehicle in which she was 

travelling were in violation of the Motor Vehicle Code or the 
criminal statutes of this Commonwealth. 

 
Id.  As a result, Trump contends that this Court committed an error of law 

when it failed to suppress the evidence.   

 On November 23, 2011, Trump filed an Omnibus Pretrial Motion, which 

included (1) a motion for suppression of evidence, and (2) a Writ of Habeas 

Corpus seeking to dismiss the charges of DUI BAC and DUI General 

Impairment.  See generally Omnibus Pretrial Motion.  On December 15, 

2011, Judge Giordano presided over a hearing regarding both the 

suppression and Habeas Corpus issues.  In an Order of Court, filed on 

January 9, 2012, the Honorable Emil Giordano denied Trump’s Writ of 

Habeas Corpus only with respect to the charge of DUI General Impairment, 

stating: 
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 AND NOW, this 9 day of January 2012, Defendant, Jessica 

D. Trump’s, Application to Dismiss – Habeas Corpus is DENIED, 
as the Commonwealth has presented sufficient evidence to 

charge the Defendant with violations of Driving After Imbibing 
Alcohol, 75 Pa. Cons. Stat. Ann. § 3802(a)(1). 
 

See Jan. 9, 2012 Order.  However, Judge Giordano’s Order clearly did not  

address Trump’s motion to suppress.9  In fact, Judge Giordano never 

entered an order either granting or denying Trump’s motion to suppress.  In 

addition, Trump did not seek a ruling on her suppression motion during the 

pretrial conference before the undersigned, nor did she object to the 

admission of the challenged evidence at trial.  For the reasons set forth 

below, we maintain that Trump’s failure to have Judge Giordano issue a 

decision regarding her suppression motion prior to trial, has resulted in a 

waiver of the suppression issues on appeal. 

 As an initial matter, Pa. R.A.P. 301(a) provides in pertinent part “no 

order of a court shall be appealable until it has been entered upon the 

appropriate docket in the lower court.”  Pa. R.A.P. 301(a).  In addition, 

Pa.R.C.P. 580 states “[u]nless otherwise provided in these rules, all pretrial 

motions shall be determined before trial.  Trial shall be postponed by the 

court for the determination of pretrial motions, if necessary.”  Pa.R.C.P. 580.   

                                                      
9 We note that Judge Giordano’s Order of January 9, 2012 denied only the habeas 
corpus challenge to the DUI General Impairment charge and not the DUI BAC 

charge.  However, because the jury acquitted Trump of DUI BAC, Judge Giordano’s 
failure to either grant or deny Trump’s motion to dismiss the DUI BAC charge, is 

moot. 
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 Commonwealth v. Vecchione illustrates the application of Rule 580 

with respect to a trial court’s failure to address a pretrial motion.  476 A.2d 

403 (Pa. Super. 1984).  In Vecchione, the defendant was convicted of 

possession of controlled substances with the intent to deliver.  Id. at 405.  

On appeal, the Pennsylvania Superior Court was faced with the issue of 

whether the defendant’s conviction should be vacated because his right to a 

speedy trial, pursuant to Pa. R. Crim. P. 1100, was allegedly violated.  Id. at 

406.  However, the court found that it was unnecessary to answer that 

question because the issue had not been properly preserved for review.  Id.  

The court explained that Rule 1100 requires that the trial court rule on the 

merits of a Rule 1100 claim prior to trial.  See id. (citing Commonwealth v. 

Davis, 395 A.2d 1388, 1389-90 (Pa. Super. 1978)).  However, as the 

Superior Court noted, the certified record from the trial court did not contain 

any such motion to dismiss under Rule 1100(f).  Id. at 407.  Furthermore, 

the court emphasized that “[m]ore importantly, we have not found any 

order denying the motion or any other proceeding in which the motion was 

considered, other than during consideration of post-trial motions.”  Id.  The 

Superior Court concluded that the defendant did not properly preserve a 

Rule 1100 claim.  Id. at 407.   

 The court then analyzed the issue arguendo, assuming that the 

defendant did take steps sufficient to bring the motion to dismiss before the 

trial court.  Id.  The court explained that “[a]bsent a ruling by the trial court, 
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[a defendant] cannot assert that the trial court committed error in not 

discharging him pursuant to Rule 1100.”  Id.  The Superior Court continued: 

Since the rules of Criminal Procedure provide that all pretrial 

motions must be determined prior to trial, Pa.R.Crim.P. 310 [i.e., 
Rule 580],10 and Section (f) of Rule 1100 specifically limits 

appellant's ability to raise a speedy trial claim to “any time 
before trial,” we therefore conclude that appellant's failure to 

have the trial court rule on the merits of his Rule 1100 claim 
prior to trial results in a waiver of his claim. Cf. Commonwealth 

v. Davis, supra; 60 C.J.S. Motions & Orders § 42 (where no 
ruling appears to have been made on a motion the presumption 

is, unless it otherwise appears, that the motion was waived or 
abandoned). 

 

Id.  Therefore, citing 60 C.J.S. Motions & Orders § 42, the Pennsylvania 

Superior Court held that a defendant’s failure to have a trial court issue a 

ruling on a pretrial motion results in a waiver of such a motion.  Id. 

 Trump’s situation is analogous to the facts in Vecchione, in that the 

trial court did not rule on Trump’s motion to suppress.  Consequently, 

Trump’s failure to have Judge Giordano rule on the merits of her suppression 

motion has resulted in a waiver of this issue on appeal.  See Vecchione, 476 

A.2d at 407.  Considering that (1) Rule 580 requires that all pretrial motions 

be determined before trial, (2) that, pursuant to Rule 301(a), no order of 

court shall be appealable until it is entered upon the appropriate docket, and 

(3) the Superior Court’s holding in Vecchione, Trump cannot appeal the trial 

court’s decision with respect to the motion to suppress.  There was no order 

granting or denying Trump’s motion to suppress.  Without an order deciding 

                                                      
10 We note that Rule 310 was renumbered Rule 580 as of March 1, 2000, and 

effective April 1, 2001.  Pa.R.C.P. 580, Note.   
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the motion, there is nothing to appeal.  See Pa. R.A.P. 301(a).  Like the 

defendant in Vecchione, Trump’s “failure to have the trial court rule on the 

merits of [her suppression motion] prior to trial results in a waiver of [her] 

claim.”  See Vecchione, 476 A.2d at 407.    

C. Sufficiency of the Evidence 

Trump alleges that we erred as a matter of law or abused our 

discretion because the evidence adduced at trial was insufficient to establish 

her guilt beyond a reasonable doubt for the charge of DUI General 

Impairment.  Concise Statement of Matters Complained of on Appeal at ¶ 5.   

When reviewing sufficiency of the evidence, the standard applied by 

the Pennsylvania Superior Court is: 

whether viewing all the evidence admitted at trial in the light 
most favorable to the verdict winner, there is sufficient evidence 

to enable the fact-finder to find every element of the crime 
beyond a reasonable doubt.  In applying the above test, we may 

not weigh the evidence and substitute our judgment for the fact-
finder.  In addition, we note that the facts and circumstances 

established by the Commonwealth need not preclude every 
possibility of innocence.  Any doubts regarding a defendant’s 

guilt may be resolved by the fact-finder unless the evidence is so 

weak and inconclusive that as a matter of law no probability of 
fact may be drawn from the combined circumstances.  The 

Commonwealth may sustain its burden of proving every element 
of the crime beyond a reasonable doubt by means of wholly 

circumstantial evidence.  Moreover, in applying the above test, 
the entire record must be evaluated and all evidence actually 

received must be considered.  Finally, the trier of fact while 
passing upon the credibility of witnesses and the weight of the 

evidence produced is free to believe all, part or none of the 
evidence.  Furthermore, when reviewing a sufficiency claim, our 

Court is required to give the prosecution the benefit of all 
reasonable inferences to be drawn from the evidence. 
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However, the inferences must flow from facts and 

circumstances proven in the record, and must be of such volume 
and quality as to overcome the presumption of innocence and 

satisfy the jury of an accused’s guilt beyond a reasonable doubt. 
The trier of fact cannot base a conviction on conjecture and 

speculation and a verdict which is premised on suspicion will fail 
even under the limited scrutiny of appellate review. 

 
Commonwealth v. Coleman, 19 A.3d 1111, 1118-1119 (Pa. Super. 2011) 

(quoting Commonwealth v. Bostick, 958 A.2d 543, 560 (Pa. Super. 2008)).  

Thus, the Superior Court will examine the evidence of record and determine, 

based upon the testimony and evidence offered at trial, whether the 

Commonwealth introduced sufficient evidence to prove beyond a reasonable 

doubt that Trump committed the crime of DUI General Impairment.  See id. 

 A person is guilty of DUI General Impairment if she: (1) “imbibes a 

sufficient amount of alcohol such that the individual is rendered incapable of 

safely driving, operating or being in actual physical control of the movement 

of the vehicle,” and (2) does drive, operate or is in actual physical control of 

the movement of a vehicle.11  See 75 Pa. C.S. § 3802(a)(1).  In addition,    

§ 3802(a)(1) “is an ‘at the time of driving’ offense, requiring that the 

                                                      
11 The Pennsylvania Superior Court has stated: 
  

Section 3802(a)(1) became effective on February 1, 2004, and is similar, but 
not identical, to former 75 Pa.C.S.A. § 3731(a)(1), which provided: 

 

  § 3731.  Driving under influence of alcohol or controlled substance 
(a) Offense defined. – A person shall not drive, operate or be in 

actual physical control of the movement of a vehicle in any of the 
following circumstances. 

(1) While under the influence of alcohol to a degree which 

renders the person incapable of safe driving. 
 

Kerry, 906 A.2d at 1241 n.5. 
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Commonwealth prove the following elements: the accused was driving, 

operating, or in actual physical control of the movement of a vehicle during 

the time when he or she was rendered incapable of safely doing so due to 

the consumption of alcohol.”  Commonwealth v. Segida, 985 A.2d 871, 879 

(Pa. 2009).  In prosecuting a defendant under § 3802(a)(1), the types of 

evidence that the Commonwealth may proffer includes, but is not limited to: 

the offender's actions and behavior, including manner of driving 

and ability to pass field sobriety tests; demeanor, including 
toward the investigating officer; physical appearance, 

particularly bloodshot eyes and other physical signs of 

intoxication; odor of alcohol, and slurred speech. Blood alcohol 
level may be added to this list, although it is not necessary and 

the two hour time limit for measuring blood alcohol level does 
not apply. Blood alcohol level is admissible in a subsection 

3801(a)(1) case only insofar as it is relevant to and probative of 
the accused's ability to drive safely at the time he or she was 

driving. The weight to be assigned these various types of 
evidence presents a question for the fact-finder, who may rely 

on his or her experience, common sense, and/or expert 
testimony. Regardless of the type of evidence that the 

Commonwealth proffers to support its case, the focus of 
subsection 3802(a)(1) remains on the inability of the individual 

to drive safely due to consumption of alcohol-not on a particular 
blood alcohol level. 

 

Segida, 985 A.2d at 879. 
 

1. Unable to Safely Drive, Operate or Be in Actual 
Physical Control of the Vehicle 

 
 To establish that a defendant is unable to safely drive, operate, or be 

in actual physical control of the movement of a vehicle, the Commonwealth 

must show that “alcohol has substantially impaired the normal mental and 

physical faculties required to safely operate the vehicle.”  Commonwealth v. 
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Palmer, 751 A.2d 223, 228 (Pa. Super. 2000) (citing Commonwealth v. 

Montini, 712 A.2d 761, 768 (Pa. Super. 1998)); see also Commonwealth v. 

Mobley, 14 A.3d 887, 890 (Pa. Super. 2011).  “Substantial impairment, in 

this context, means a diminution or enfeeblement in the ability to exercise 

judgment, to deliberate or to react prudently to changing circumstances and 

conditions.”  Id.  Moreover, “[e]vidence that the driver was not in control of 

himself, such as failing to pass a field sobriety test, may establish that the 

driver was under the influence of alcohol to a degree which rendered him 

incapable of safe driving, notwithstanding the absence of evidence of erratic 

or unsafe driving.”  Id. (citing Commonwealth v. Feathers, 660 A.2d 90, 95 

(Pa. Super. 1995) (en banc), affirmed, 683 A.2d 289 (Pa. 1996); 

Commonwealth v. Kowalek, 647 A.2d 948, 952 (Pa. Super. 1994)).  In 

addition, “a police officer who has perceived a defendant’s appearance and 

acts is competent to express an opinion as to the defendant’s state of 

intoxication and ability to safely drive a vehicle.”  Id. (citing Feathers, 660 

A.2d at 95).  Furthermore, the Pennsylvania Superior Court stated: 

The general standard of subsection (a)(1) permits proof of the 

offense by any evidentiary means, including evidence of outward 
symptoms such as bloodshot eyes, irregular driving patterns, 

odor of alcohol, slurred speech, admissions of drinking, etc.  Our 
supreme court has recently reiterated: 

 
. . . subsection (a)(1) is a general provision and provides 

no specific restraint upon the Commonwealth in the 
manner in which it may prove that an accused operated a 

vehicle under the influence of alcohol to a degree which 
rendered him incapable of safe driving. 
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Along with other type of evidence, BAC evidence may also be 

used to prove charges under (a)(1).  Thus: 
  

Where a defendant is charged with a violation of section 
3731(a)(1), a [qualifying] test result is but one piece of 

evidence to be considered in deciding whether the person 
was under the influence. 

 
Williams, 871 A.2d at 265. 

 Officer Lakits testified that when he first approached Trump, she 

started screaming, yelling and crying, and was causing a disturbance.  N.T., 

Feb. 7, 2012 at 13, 15.  Officer Wieder also testified that during the stop, 

Trump appeared agitated and was talkative and yelling.  Id. at 47-48.  In 

addition, Lakits stated that she appeared to be very intoxicated, had 

bloodshot eyes, and he smelled alcohol on her breath.  Id. at 13, 42.  

Moreover, Trump was unsteady on her feet as she exited the Vehicle and 

staggered as she walked.  Id. at 13, 42.  Furthermore, Trump’s preliminary 

breath test indicated the presence of alcohol.  Id. at 17-18.  Based upon his 

observations, Lakits opined that Trump was unable to safely operate the 

Vehicle.  Id. at 17. 

 Officer Cooper testified that when Trump was processed at the DUI 

Center, she had a moderate odor of alcohol emanating from her breath, and 

that her eyes were bloodshot, red and glassy.  Id. at 73.  Officer Cooper 

administered two field sobriety tests to Trump.  Id.  He testified that Trump 

exhibited three out of eight clues during her Walk and Turn test and three 

out of four clues on her One Legged Stand test.  Id. at 74-75.  Finally, 
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Cooper opined that Trump was under a moderate effect of alcohol and was 

unfit to safely drive a vehicle at that time.  Id. 

 Trump herself testified that she imbibed “a couple of mixed drinks 

and a shot and one beer.”  Id. at 100.  Furthermore, the Commonwealth and 

Trump stipulated that her blood alcohol content was 0.18%.  Id. at 243. 

 Therefore, when viewing all of the evidence admitted at trial in a light 

most favorable to the Commonwealth as verdict winner, we find there was 

sufficient evidence to enable the Court to find that Trump imbibed a 

sufficient amount of alcohol such that she was rendered incapable of safely 

driving, operating or being in actual physical control of the movement of the 

Vehicle.  See Coleman, 19 A.2d at 1118-19; Segida, 985 A.2d at 879; 

Mobley, 14 A.3d at 890; Williams, 871 A.2d at 265.  See also 75 Pa.C.S.      

§ 3802(a)(1).   

2. Drive, Operate or Be in Actual Physical Control 

 The Commonwealth must also prove that Trump drove, operated or 

was in actual physical control of the Vehicle.  See 75 Pa.C.S. § 3802(a)(1).  

The Pennsylvania Superior Court has stated: 

The term “operate” necessitates evidence of actual, physical 

control of either the machinery of the motor vehicle or the 
management of the vehicle's movement, but does not require 

evidence that the vehicle was in motion.  Commonwealth v. 
Johnson, 833 A.2d 260, 263 (Pa. Super. 2003).  Under 

Pennsylvania law, an eyewitness is not required to establish one 
was driving, operating, or in actual physical control of a motor 

vehicle, but, rather, the Commonwealth may establish the same 
through wholly circumstantial evidence.  Id.  “‘Our precedent 

indicates that a combination of the following factors is required 
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in determining whether a person had ‘actual physical control’ of 

an automobile: the motor running, the location of the vehicle, 
and additional evidence showing that the defendant had driven 

the vehicle.’” Commonwealth v. Brotherson, 888 A.2d 901, 904 
(Pa. Super. 2005) (citing Commonwealth v. Woodruff, 447 Pa. 

Super. 222, 668 A.2d 1158, 1161 (1995)).  In addition, when 
the location of the vehicle supports an inference that it was 

driven, this inference will serve as a key factor in a finding of 
actual control; conversely, where the location of a vehicle 

supports an inference that it was not driven, this Court has 
rejected the inference of actual control. Brotherson, 888 A.2d at 

905. In Brotherson, we determined that “[t]he highly 
inappropriate location of the car—on the basketball court of a 

gated children's playground—created a strong inference that it 
was an already intoxicated [a]ppellant who had driven the car to 

that spot.” Id. 

 
Commonwealth v. Young, 904 A.2d 947, 954 (Pa. Super. 2006).  See also 

Williams, 871 A.2d at 259-60; Commonwealth v. Toland, 995 A.2d 1242, 

1246 (Pa. Super. 2010).  While a running motor is a factor in determining 

whether a defendant is in actual physical control of a vehicle, “[a]ctual 

physical control requires more than evidence of a motorist starting the 

engine to a parked vehicle.”  Brotherson, 888 A.2d at 905 (citing 

Commonwealth v. Byers, 650 A.2d 468, 470 (Pa. Super. 1994)). 

 In Williams, the defendant challenged the sufficiency of the evidence 

to support his DUI conviction, arguing that the Commonwealth did not prove 

he was in “actual physical control” of the vehicle while under the influence of 

alcohol.  Williams, 871 A.2d at 257, 258.  The officer testified that he 

observed a vehicle parked diagonally in a handicapped parking zone, taking 

up two spaces, of the Edgeworth Eat ‘n Park.  Id. at 257.  The officer 

approached the vehicle and saw the defendant in the driver’s seat, sleeping 
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with both hands on the wheel and his head resting against the wheel 

between his hands.  Id.  In addition, the engine was running with the 

headlights on and the radio on.  Id.  A man by the name of Wayne Copeland 

testified that he drove the vehicle to the Eat n’ Park and the defendant rode 

as a passenger.  Id.  Copeland stated that he parked the vehicle in the 

handicapped spaces, left the vehicle running, and went into the Eat ‘n Park 

to meet a friend.  Id.  Similarly, the defendant testified that he did not drive 

the vehicle.  Id.  Rather, the defendant claimed that he was in the 

passenger’s seat until Copeland left the vehicle, and, after a few minutes, 

moved to the driver’s seat and fell asleep.  Id. 

 On appeal, the Pennsylvania Superior Court accepted the trial court’s 

analysis in whole, which stated: 

The facts of the instant case are . . . [t]he [Edgeworth] Eat 
‘n Park is a restaurant that does not serve alcoholic 

beverages. There was no evidence that [Appellant] 
consumed alcohol nearby. The car was parked diagonally 

in the handicapped spaces. [Appellant] was sitting in the 
driver's seat with the radio on, the engine running and his 

hands on the wheel. This [c]ourt did not find the testimony 

offered by the defense that someone else was driving the 
vehicle to be credible. The totality of the circumstances, 

including the location and position of the vehicle and the 
running engine, supported an inference that [Appellant] 

drove his vehicle while intoxicated to the parking lot of the 
Eat ‘n Park. The evidence was sufficient to establish that 

[Appellant] was in actual control of a motor vehicle at the 
time of his arrest. 

 
(Trial Court Opinion at 3-4). We [the Superior Court] accept the 

trial court's analysis. The trial evidence disclosed that police 
found Appellant at 4:00 a.m. in his car with the headlights on, 

radio on, and engine running.  The car was parked diagonally 
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across two handicapped spaces in front of an establishment that 

did not serve alcoholic beverages. Appellant's employer owned 
the car, and only Appellant had permission to drive it. Appellant 

was in the driver's seat with his hands and head on the wheel. 
Appellant showed visible signs of intoxication, admitted drinking, 

failed several field sobriety tests, and had a BAC of .138%. 
Finally, the court specifically rejected as incredible Appellant's 

defense that someone else had been driving the vehicle. 
 

Id. at 260-61 (footnote omitted).  Consequently, the Superior Court found 

there was sufficient evidence that the defendant was in actual physical 

control of the vehicle.  Id. at 261. 

 In the instant case, after reviewing the evidence of record, we 

conclude that there was sufficient evidence that Trump was in actual 

physical control of the Vehicle.  Officer Lakits observed the Vehicle being 

driven to the location where it was parked.  Id. at 11.  When Officer Lakits 

approached the Vehicle, it was double-parked, blocking the entire street, 

which supports an inference that the Vehicle was driven, and is a key factor 

that Trump was in actual physical control.  N.T., Feb. 7, 2012 at 12; see also 

Young, 904 A.2d at 954.  In addition, the doors to the Vehicle were all 

closed until Officer Lakits saw Trump open the driver’s door and exit the 

Vehicle.  Id. at 13.  Furthermore, like the vehicle in Williams, upon 

inspection, Officer Lakits observed that the keys to the Vehicle were in the 

ignition, the engine was running, the radio was playing and the Vehicle’s 

lights were on.  Id. at 15.  Moreover, Officer Lakits testified that Trump was 

behind the wheel of the Vehicle, with the engine running, there was not 

enough time to change drivers from when he first observed the Vehicle to 
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when he parked behind it, and that “she was in control” of the Vehicle.  Id. 

at 16, 26.  Trump herself even admits that the Vehicle was double-parked, 

the radio was on, the engine was running and the windows of the Vehicle 

were down.  Id. at 104, 109.  In both Williams and the instant matter, the 

defendant asserts that he or she was not driving the vehicle, but rather 

another person drove.  See Williams, 871 A.2d at 257; N.T., Feb. 7, 2012 at 

108-09.  In both cases, the Court found the allegation incredible.  See 

Section II, C, 3, infra.  See Williams, 871 A.2d at 260-61.   

 In fact, we find the facts in the instant case to be even stronger than 

the facts in Williams as to whether there was sufficient evidence that the 

defendant was in actual physical control, especially since the defendant in 

Williams was asleep in the driver’s seat as opposed to Trump, who was 

awake, sitting in the driver’s seat with the engine running, radio on, car door 

closed, lights on and windows down.  Given that the Superior Court found 

the defendant in Williams to be in actual physical control of the vehicle, we 

believe it is clear that Trump was in actual physical control of the Vehicle.  

Numerous other Superior Court decisions with facts similar to the instant 

case have found drivers to be in actual physical control of the vehicle.  See, 

e.g., Commonwealth v. Lehman, 820 A.2d 766 (Pa. Super. 2003), aff’d, 870 

A.2d 818 (Pa. 2005) (finding the driver was in actual physical control when 

the defendant was found slumped over in the driver’s seat, engine running, 

headlights on, radio blaring, parked in a closed hardware store parking lot, 
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perpendicular to and facing the road, approximately one foot from the fog 

line); Commonwealth v. Yaninas, 722 A.2d 187 (Pa. Super. 1998) (finding 

actual physical control present when the defendant was sleeping in the 

driver’s seat, with the car running, parked along the side of the road with its 

parking lights on); Commonwealth v. Woodruff, 668 A.2d 1158 (Pa. Super. 

1995) (actual physical control found where defendant’s car was on the berm 

of the road fifty yards west of the store where he had purchased beer, the 

engine was running, the high beams were on and the car was protruding into 

traffic lanes); Commonwealth v. Trial, 652 A.2d 338 (Pa. Super. 1994) (the 

defendant was in actual physical control when the vehicle was parked in a 

diagonal position across a two-lane residential road, the parking lights were 

on, the keys were in the ignition and were in the “on” position but the motor 

was not running, and the defendant was slumped over the wheel); 

Commonwealth v. Crum, 523 A.2d 799 (Pa. Super. 1987) (finding actual 

physical control when defendant was found sleeping in his parked car, along 

the side of the road, with the headlights on and motor running); 

Commonwealth v. Kloch, 327 A.2d 375 (Pa. Super. 1974) (finding actual 

physical control when defendant was found sleeping on the side of the 

highway, with three-quarters of his vehicle protruding out onto the highway, 

the headlights on and the motor running).  Cf. Commonwealth v. Price, 610 

A.2d 488 (Pa. Super. 1992) (no actual physical control was established 
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where the defendant was sitting behind the wheel of a parked car, the 

engine was not running and the defendant had the keys in his hand). 

  Consequently, when viewing all the evidence admitted at trial in a light 

most favorable to the Commonwealth, there is sufficient evidence to enable 

the Court to find every element of the crime of DUI General Impairment 

beyond a reasonable doubt.  See Coleman, 19 A.3d at 1118-1119. 

3. Credibility Determination of Witnesses 

 During a bench trial in this Commonwealth, the court sits as fact finder 

and “may believe all, part, or none of a witness’s testimony” and must 

determine the credibility of a witness.  Commonwealth v. Thompson, 934 

A.2d 1281, 1285 (Pa. Super. 2007); Commonwealth v. Diggs, 949 A.2d 873, 

879 (Pa. 2008).  We found Trump’s evidence and witnesses to be not 

credible.  First, Trump, Norwillo and Polly all admit to having been 

intoxicated that evening, with Polly testifying that his intoxication impaired 

his ability to recall the events of the evening.  N.T., Feb. 7, 2012 at 100, 

124, 157, 164.  See also Commonwealth v. Harris, 852 A.2d 1168, 1174 

(Pa. 2004) (“[T]his Court has consistently held that ‘intoxication on the part 

of a witness at the time of an occurrence about which he has testified is a 

proper matter for the jury’s consideration’”); Commonwealth v. Williams, 

2012 Pa. Super. 99, --- A.3d ---- (Pa. Super. 2012) (Mundy, J., dissenting) 

(finding that evidence of the victim’s intoxication is relevant to impeach his 

perception and recollection of the events surrounding the shooting).  
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Further, Trump has known Norwillo for ten years and Polly for seven years, 

and is friends with both.  N.T., Feb. 7, 2012 at 144.  Therefore, both 

Norwillo and Polly have a bias and motivation to testify untruthfully.  See 

Commonwealth v. Rouse, 782 A.2d 1041, 1045 (Pa. Super. 2001) 

(“Pennsylvania courts have consistently recognized that evidence of bias is 

relevant to impeach the credibility of a witness.”).  In addition, Norwillo’s 

testimony at trial conflicted at key points with his testimony at the 

preliminary hearing.  N.T., Feb. 7, 2012 at 141-145.  Moreover, Polly has a 

crimen falsi offense on his criminal record, making him less credible.  Id. at 

166.  See Pa.R.E. 609(a) (“For the purpose of attacking the credibility of any 

witness, evidence that the witness has been convicted of a crime, whether 

by verdict, or by plea of guilty or nolo contendere, shall be admitted if it 

involved dishonesty or false statement.”).  See also Commonwealth v. 

Holloway, 242 A.2d 918, 920 (Pa. Super. 1968) (evidence of a crimen falsi 

conviction may be considered by the fact finder in determining the witness’s 

credibility and the likelihood that he told the truth at trial).  Furthermore, 

when he testified, Polly appeared nervous, uneasy and unsure of his 

testimony.  See N.T., Feb. 7, 2012 at 264. 

 Finally, the story that Trump and her witnesses testified to is illogical.  

Assuming that Trump was in fact sitting behind Norwillo, logic would indicate 

that the easiest method to retrieve the food bags from Norwillo would be for 

Trump to either (1) retrieve the food bags from the center aisle of the 
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Vehicle, or (2) exit the Vehicle, take one step forward and retrieve the bags 

from Norwillo on the passenger’s side of the car.  The most difficult and 

illogical method for Trump to retrieve the food would be to exit the Vehicle, 

walk all the way around the back of the car, open the driver’s door, and 

reach all the way across the front seat to retrieve the bags from Norwillo, 

which is how she testified.  Id. at 104.   

In addition, Trump and Norwillo testified that there was a car parked in 

the parking lane to the right of the Vehicle, which is why Norwillo could not 

exit the Vehicle.12  Id. at 104, 131-32.  However, Trump testified that she 

exited the Vehicle from the passenger’s side, which is contrary to the 

assertion that the right side of the Vehicle was blocked by the car in the 

parking lane.  Id. at 104. 

Furthermore, Trump testified that she was supposed to be the only 

individual to exit the Vehicle while it was double-parked and wait in the 

house as Wilcox properly parked.  Id. at 120.  However, this seems illogical.  

It makes little sense for Trump to be the only person to exit the Vehicle, 

when there were two other passengers in addition to Trump, and then wait 

alone in Wilcox’s house.  Moreover, Trump never stated why she would be 

the only passenger to exit the Vehicle when Polly and Norwillo could also 

have exited the Vehicle at the same time as Trump.  Finally, Trump testified 

                                                      
12 Officer Wieder clearly testified that there was no parking lane on Madison Street 

and that the Vehicle was the only car parked in that area, excluding the two police 
cars, which is directly contradictory to the testimony of Trump and her witnesses.  

Id. at 59. 
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that the group intended to stay at Wilcox’s house for the evening.  Id. at 

104-05.  However, no one that evening had an overnight bag.  Id. at 120. 

 As a whole, Trump’s testimony and the testimony presented by her 

witnesses appeared to be contrived and untruthful.  It appeared that Trump 

and her witnesses had developed their testimony over the six months 

between Trump’s arrest and her trial.  In addition, the untruthfulness of their 

developed story was demonstrated through (1) the illogical nature of the 

story presented, (2) the inconsistencies between the testimony given at trial 

and the testimony presented at the preliminary hearing, (3) the motive that 

Trump’s witnesses had to be untruthful on the stand as a result of their 

long-time friendships with her, (4) the nervous and uneasy body language of 

the witnesses as they testified before the Court, (5) Polly’s crimen falsi 

conviction, and (6) the fact that Trump and all of her witnesses admitted to 

having multiple alcoholic drinks that evening.  This is in stark contrast to the 

testimony presented by Officer Lakits, Officer Wieder and Officer Cooper, 

who testified consistently, calmly and confidently, and presented logical and 

clear testimony.  See, e.g., N.T., Feb. 7, 2012 at 264.  Consequently, we 

found the officers to be credible and Trump’s evidence and witnesses to not 

be credible.  See Thompson, 934 A.2d 1285. 
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D. Trump’s Challenge to the Weight of the Evidence 

 Trump claims that her conviction of DUI General Impairment was 

against the weight of the evidence.  Concise Statement of Matters 

Complained of on Appeal at ¶ 6.  When reviewing such a claim on appeal, 

the Superior Court’s standard of review is well established: 

Appellate review of a weight claim is a review of the exercise of 

discretion, not the underlying question whether the verdict is 
against the weight of the evidence.  The weight of the evidence 

is exclusively for the finder of fact, which is free to believe all, 
part, or none of the evidence, and assess the credibility of the 

witnesses.  An appellate court is restrained from submitting its 

judgment for that of the finder of fact.  Thus, we may reverse 
the decision of the [trial] court only where the defendant has 

shown that the fact-finder overlooked such a preponderance of 
the evidence so that the verdict shocks the conscience.  

 
Commonwealth v. Blackham, 909 A.2d 315, 320 (Pa. Super. 2006) (internal 

quotations and citations omitted).  A claim that the verdict is contrary to the 

weight of the evidence “concedes that there is sufficient evidence to sustain 

the verdict but nevertheless contends that the trial judge should find the 

verdict so shocking to one’s sense of justice and contrary to the evidence as 

to make the award of a new trial imperative.”  Commonwealth v. Robinson, 

834 A.2d 1160, 1167 (Pa. Super. 1993).  The award of a new trial is 

imperative “so that right may be given another opportunity to prevail.”  

Commonwealth v. Brown, 648 A.2d 1177, 1189 (Pa. 1994).  To successfully 

challenge the weight of the evidence on appeal, the evidence at trial that 

established guilt must be so “tenuous, vague and uncertain” so as to shock 

the conscience of the court.  Commonwealth v. Sullivan, 820 A.2d 795, 806 
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(Pa. Super 2003).  Further, a fact finder’s determination that a witness’s 

testimony was credible does not shock the conscience if other witnesses 

corroborated that testimony.  Blackham, 909 A.2d at 320. 

 Based upon these standards, Trump’s claim that her conviction of DUI 

General Impairment is against the weight of the evidence lacks merit.  As 

illustrated in detail above, Officer Lakits testified that: (1) the Vehicle was 

double-parked, blocking the whole street; (2) the doors of the Vehicle were 

all closed; (3) Trump exited the driver’s seat of the Vehicle; (4) when exiting 

the Vehicle, Trump was screaming, yelling and crying; (5) Trump appeared 

to be very intoxicated and had a strong smell of alcohol on her breath;        

(6) Trump’s eyes were bloodshot and she was unsteady as she exited the 

Vehicle; (7) the key to the Vehicle was in the ignition, the engine was 

running, the radio was playing and the Vehicle’s lights were on; (8) Trump 

was in control of the Vehicle; (9) Trump was behind the wheel of the 

Vehicle; (10) there was not enough time to change drivers from when he 

first observed the Vehicle to when he parked behind it; and (11) Trump was 

unable to safely operate the Vehicle.  N.T., Feb. 7, 2012 at 12-16.  In 

addition, Officer Cooper testified that: (1) at the time of processing, Trump 

had a moderate odor of alcohol coming from her breath and that her eyes 

were bloodshot, red and glassy; (2) at the time of processing, Trump was 

under a moderate effect of alcohol and that she was unfit to safely drive a 

vehicle; (3) during her Walk and Turn test, Trump exhibited three out of 
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eight clues; and (4) on her One Legged Stand test, Trump exhibited three 

out of four clues.  Id. at 73-75.  Finally, Trump herself testified that: (1) she 

imbibed “a couple of mixed drinks and a shot and one beer” over less than 

2½ hours; (2) the Vehicle was double-parked; (3) the radio was on, the 

engine was running and the windows of the Vehicle were down; and  

(4) despite the fact that she intended to stay at Wilcox’s house that evening, 

she had no overnight bag.  Id. at 100, 104, 109, 116-17. 

 As demonstrated in Blackham, the Court in this case was free to 

believe or disbelieve the witnesses’ testimony.  Blackham, 909 A.2d at 320.  

Had the Court found Trump and her friends to be more credible than Officer 

Lakits, Officer Wieder and Officer Cooper, it might have found Trump not 

guilty.  However, the Court’s finding that the officers testified credibly, as 

demonstrated by the verdict in this matter, does not “shock the conscience.”  

Blackham, 909 A.2d at 320.  Their testimony was not tenuous, vague and 

uncertain.  To the contrary, the officers, in the opinion of this Court, testified 

credibly, as demonstrated by the similarities in their testimony and also by 

their body language in Court.  Trump and her friends, however, did not 

testify credibly.  As explained above in our discussion of the sufficiency of 

the evidence, the untruthfulness of Trump’s evidence and witnesses was 

demonstrated through (1) the illogical nature of the story presented, (2) the 

inconsistencies between the testimony given at trial and the testimony  
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presented at the preliminary hearing, (3) the motive that Trump’s witnesses 

had to be untruthful on the stand as a result of their long-time friendships 

with her, (4) the nervous and uneasy body language of the witnesses as 

they testified before the Court, (5) Polly’s crimen falsi conviction, and (6) the 

fact that Trump and all of her witnesses admitted to having multiple 

alcoholic drinks that evening.  This is in stark contrast to the testimony 

presented by Officer Lakits, Officer Wieder and Officer Cooper, who testified 

consistently, calmly and confidently, and presented logical and clear 

testimony.  Consequently, we found the officers to be credible and Trump’s 

evidence and witnesses to be not credible.  Therefore, from the evidence, it 

is reasonable to have concluded that Trump was guilty of the crime of DUI 

General Impairment and her challenge to the weight of the evidence lacks 

merit.  See Blackham, 909 A.2d at 320. 

E. Omnibus Pretrial Motion – Writ of Habeas Corpus Seeking 
to Dismiss DUI General Impairment Charge 

 
 Trump asserts that the trial court erred in denying her petition for a 

Writ of Habeas Corpus seeking to dismiss the charge of DUI General 

Impairment because the Commonwealth failed to establish a prima facie 

case against her.  Concise Statement of Matters Complained of on Appeal at 

¶ 1.  Specifically, Trump argues that “[t]here was insufficient evidence to 

sustain the charges [sic] of driving under the influence because the 

Commonwealth could not prove as a matter of law that defendant was 
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driving, operating or in actual physical control of the vehicle prior to her 

arrest.”  Id. 

 The Pennsylvania Supreme Court has repeatedly held that a 

subsequent adjudication of guilt and a finding that the Commonwealth 

produced sufficient evidence to support a guilty verdict renders moot any 

question as to whether the Commonwealth established a prima facie case 

against a defendant.  See Commonwealth v. Lee, 662 A.2d 645, 650 (Pa. 

1995) (holding that an “adjudication of guilt renders moot any allegation 

that the Commonwealth failed to establish a prima facie case” against the 

defendant at a preliminary hearing); Commonwealth v. Rivers, 644 A.2d 

710, 715 (Pa. 1994) (“Once the Commonwealth establishes at trial that the 

evidence was sufficient beyond a reasonable doubt to connect the appellant 

to the crime, any question regarding insufficient evidence at the preliminary 

hearing is irrelevant.”) (citing Commonwealth v. McCullough, 461 A.2d 1229 

(Pa. 1983)). 

 In the instant case, not only did the Court find Trump guilty of DUI 

General Impairment, but also, as seen in our discussion above, the 

Commonwealth presented sufficient evidence to support a conviction of DUI 

General Impairment beyond a reasonable doubt.  Therefore, in light of her 

conviction and our sufficiency of the evidence analysis, Trump’s assertion 

that the trial court erred in denying her petition for Writ of Habeas Corpus 

seeking to dismiss the charge of DUI General Impairment for failure to 
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establish a prima facie case, is moot.  See Lee, 662 A.2d at 650; Rivers, 644 

A.2d at 715. 

 

       BY THE COURT: 

 

       ______________________ 

       MICHAEL J. KOURY, JR., J. 
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